
Unit 2 - 2.2 - Liability in negligence

DUTY OF CARE

A duty of care is a legal relationship between the parties. The test of whether a duty of care exists 
was first established by Lord Atkin in Donoghue v Stevenson (1932), where the neighbour principle 
was the agreed test for the existence of a duty of care. This was later changed in the case of Caparo 
v Dickman (1990), where a three-part incremental test was laid down and Lord Bridge explained 
that this should develop as new situations arise. 

STAGE 1: Reasonably 
foreseeable damage or 
harm.

Was the damage or harm a ‘reasonably foreseeable’ consequence of the defendant’s act?

Kent v Griffiths (2000)

STAGE 2: Was there 
sufficient proximity 
between the parties?

Even if the harm or damage is reasonably foreseeable, a duty of care will only exist if there 
is sufficient proximity in terms of physical space, time or relationship.

Bourhill v Young (1943)
Kent v Griffiths (2000)

STAGE 3: Is it fair, just 
and reasonable to 
impose a duty of care?

• This is also known as the floodgates argument as it prevents the risk of opening up a 
potential claim to a huge number of claimants.

• Also think about the public services and the distinction between negligent acts and 
omissions.

Hill v CC of West Yorkshire Police (1990)
Robinson v Chief Constable of West Yorkshire Police (2018)

BREACH OF 
DUTY OF CARE

The test of whether a breach duty of care exists was first 
established in Blyth v Birmingham Waterworks (1865), where it 
was held that the accepted standard is that of the reasonable 
person.  This is an objective test and asks, ‘What would a 
reasonable person have foreseen in this particular situation?’ 

1a: The 
reasonable 
person test

**This is always your starting point...

This is an objective standard – ‘the man on the Clapham omnibus’.

Then consider whether any of the special standards apply...

1b: Special 
categories of 
people

**only apply 
those that 
are relevant

• Skilled defendants – judged by the profession as a whole, so 
long as D’s conduct does not fall below the standard expected 
of the ordinary competent member of that profession: Bolam v 
Friern Barnet HMC (1857).

• Inexperienced learners – judged by the standard of the 
competent, more experienced person: Nettleship v Weston 
(1971).

• Children and young people – The standard is that of a 
reasonable person of the defendant’s age at the time of the 
accident: Nettleship v Weston (1971).

2: Risk factors

**only apply 
those that 
are relevant

1. Special characteristics of C: Paris v Stepney Borough Council 
(1951)
Greater precautions are needed if the claimant has any special 
characteristics.

2. Size of the risk: Bolton v Stone (1951) 
If there is a small risk, fewer precautions are expected.

3. Precautions: Latimer v AEC Ltd (1953)
If all appropriate precautions have been taken, there will be no 
breach.

4. Known risks: Roe v Minister of Health (1954)
D will only be expected to take precautions against risks that are 
known.

5. Public benefit to taking the risk: Day v High Performance 
Sports (2003)
Greater risks can be taken in an emergency situation.

CAUSATION
The third element requires proof that the damage suffered was caused by the breach of duty 
(factual causation) and that the loss or damage was not too remote – it has to have been 
reasonably foreseeable (legal causation).

FACTUAL
CAUSATION

1. ‘But for’ test - but for the defendant’s act or omission the injury or damage would not have occurred:

Barnett v Chelsea and Kensington Hospital Management Committee (1969) 
2. Novus Actus Interveniens – consider if there has been an intervening act which has broken the 

chain of causation, and the principle to be applied is whether the injury or damage was a foreseeable 
consequence of the original negligent act or omission.

LEGAL
CAUSATION

3. Type of injury must be foreseeable – this means that the damage must not be too remote from the 
original act:

Wagon Mound (No 1) (1951)
4. Scale of injury need not be foreseeable – the type of injury has to be foreseeable, but the 

seriousness or scale of the injury does not have to be foreseeable:

Hughes v Lord Advocate (1963)
5. Thin skull principle – you have to take your victim as you find him, so D is liable even if there are 

pre-existing conditions that make the injury more serious than it might have been to another person:

Smith v Leech and Brain and Co (1962) 

Contributory Negligence – has the claimant done anything to contribute to his 
own injuries? 

If so, he may have his damages reduced by a percentage.


