
3.3 and 4.3 – Restrictions of the ECHR

Public Order
• Balance between two qualified rights: freedom of expression under article 

10 ECHR and freedom of association and assembly under article 11 ECHR.

• This area of law provides the authorities with the power to monitor, control 
and even ban various forms of protests.

Key Terms/concepts

Word Explanation
Procession A number of people moving together along a route in protest. 

Organiser The person responsible for organising the protest.

s.11 Covers duties of the organiser to give advance notice. 
Criminal offence if not complied with.

Advance 
notice

Requirement on the organiser to inform the police using an 
advance notice 6 days before the procession. The notice must 
specify date, time and the proposed route, organiser’s name.

Campaign A series of actions e.g., a protest aimed at achieving a 
particular goal (usually social or political).

Spontaneous On the spur of the moment without premeditation or 
planning. 

Conditions Prior requirements on something before it can be done. 

Public disorder Disruption, violence, breach of the peace affecting the public.

Disruption To adversely affect something. 

Coercion Persuading someone to do something by using force or 
threats.

Triggers Situations that must be likely to occur before conditions can 
be imposed under s.12.

s.12 Conditions on marches/ processions. The police are given 
power to impose conditions as to time and place of a 
procession if they think that it might result in: 

1. Serious public disorder

2. Serious damage to property

3. Serious disruption to the life of the community

4. A belief in the presence of intimidation or coercion

Ban To prohibit a particular action. 

s.13 Banning order.

s.16 Definition of a meeting/ assembly - an assembly of 2 or more 
persons in a public place which is wholly or partly in the open 
air.

s.14 Powers of Police to impose conditions on meetings (same 
four triggers as for section 12).

Control at Common Law (Breach of the Peace)

• R v Howell (1981)
• Moss v McLachlan (1985)
• Proportionate use of power - R (on the application of Laporte) v Chief Constable of 

Gloucestershire 2006
• Kettling – possible violation of article 5 - Austin and Another v. Commissioner of the 

Metropolis (2009) and R (on the application of Moos) v. Commissioner of Police of the 
Metropolis (2012)
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Police Powers
• Context of human rights - possible deprivation of a suspect’s liberty (and invasion of 

their privacy). 

• Key Act - Police and Criminal Evidence Act 1984 (PACE).

• Codes of Practice run alongside PACE and provide guidelines as to the exercise of 
certain powers. Breach of the Codes cannot give rise to legal action but if there is a 
‘serious and substantial’ breach, it could lead to evidence being excluded.

• Key areas – stop and search, arrest, detention and interrogation, admissibility of 
evidence.

Detention and interrogation

Key sections – detention 
and interrogation:

• s.30
• s.36
• s.37
• s.40
• s.41
• s.44
• s.54

Key sections – intimate 
samples and searches:

• s.55
• s.62
• s.63
• s.64
• s.65
• s.61 and s.27
• s.61A

Key sections - rights and 
treatment of suspects during 
detention and interrogation:

• s.58
• 5.56
• S.57
• Code E
• Section 60

Stop and search (persons, vehicles and premises)

Key sections – stop and search of 
persons and vehicles:

• s.1 - reasonable suspicion
• Code A
• s.2(3)
• s.2(9)
• s.3
• s.117

Key sections – stop and search of 
premises:

• s.8
• s.17
• s.32
• s.18
• s.19
• Code B

Admissibility of Evidence

Key sections - admissibility of evidence:

• s.76
• s.78

Arrest

Key sections - arrest without a warrant:

• s.24 PACE as amended by s.110 SOCPA.
• s.24(5) – necessity factors

• Code G
• s.117
• s.28
• Code C
• s.32
• s.24A – citizen’s arrest

Key Offences (Public Order Offences) and 
issues

• Riot (S.1)

• Violent Disorder (S.2)

• Affray (S.3)

• Threatening, abusive or insulting words or 
behaviour leading to violence (S.4)

• Threatening, abusive or insulting words or 
behaviour leading to harassment, alarm or 
distress (S.5 and S.4A)

• Defence of ‘reasonableness’ (s.5, s.4A)

• Dwelling defence

• Racial/religious public order offences (s.18, 
s.19, part 3A)

• Obstructing the highway

• Criminal trespass

• Aggravated trespass



3.3 and 4.3 – Restrictions of the ECHR

Key ingredients of defamation:

• The statement must be defamatory e.g., Sim v Stretch (1936), Byrne v Deane (1937) and Berkoff v Burchill (1996)
• ‘Innuendo’ e.g., Tolley v J S Fry & Sons Ltd (1931).
• It is irrelevant whether a defendant intended to publish a statement that adversely affects a claimant’s reputation.

• The statement must refer to the claimant or be taken to refer to the claimant. Claimant must prove that an ordinary, reasonable 
reader or listener would take the statement as referring to them e.g., Hulton v Jones (1910), (Dwek  v Macmillan Publishers Ltd & 
Others (2000), Hayward v Thompson (1964).

• Defamatory statements may also be made about a group of people but overly large groups may not be able to claim, as in the case 
of Knupffer v London Express Newspapers (1944), and Riches v News Group (1986).

• The statement has to have been published. The information has passed from the defendant to a person other than the claimant or 
the defendant’s spouse.

• Publication of the statement has caused or is likely to cause serious harm to the claimant’s reputation S1(1) Defamation Act 2013. 

• Cooke & Another v MGN Ltd (2014). 

Defamation
• A ‘tort’ where the claimant is seeking compensation 

for damage to their reputation. 

• Balance of two competing rights: the right of the 
claimant to protect their reputation, and the right of 
the defendant to freedom of expression. 

• Defamation can be divided into two parts:

 ◦ Libel – this is where the defamation appears in a 
permanent form

 ◦ Slander – this is where the defamation appears 
in a non-permanent form

• Main Act - Defamation Act 2013. s.11 – tried without 
a jury.
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