
3.13 and 4.13 - General Elements of Liability

Introduction to criminal liability
• Burden of proof on the prosecution

• Standard of proof – beyond reasonable doubt

• Principle of ‘innocent until proven guilty’ 
supports article 6 ECHR 

• Actus non facit reum nisi mens sit rea

Elements of crime
• Actus reus (guilty act)

• Mens rea (guilty mind)

• Presumption of mens rea except for strict liability 
offences

• Causation – factual and legal

• Coincidence of actus reus and mens rea:

 ◦ Continuing acts e.g., Fagan v Metropolitan 
Police Commissioner (1969)

 ◦ Single transaction of events e.g., Thabo Meli 
(1954)

Duty to act?
A person can only be criminally liable if they have failed 
to act when under a legal duty to do so and the crime is 
capable of being committed by omission:

• Statute e.g., Road Traffic Act 1988

• Contract e.g., R v Pitwood (1902) 

• Duty arising out of a special relationship e.g., R v 
Gibbins and Proctor (1918) 

• Duty arising out of a person assuming responsibility 
for another e.g., R v Stone and Dobinson (1977) 

• Defendant has inadvertently created a dangerous 
situation, becomes aware of it, but fails to take steps 
to rectify it e.g., Miller (1983) 

Actus Reus: the guilty act. 

Actus reus may consist of:

• Conduct – action requires a particular 
conduct but consequence of that behaviour is 
insignificant e.g., perjury.

• Result – this action requires a particular end 
result e.g., murder requires the result of the 
victim dying. 

• State of affairs – for these crimes, the actus 
reus consists of ‘being’ rather than ‘doing’ e.g., R 
v Larsonneur (1933).

• Omission – a ‘failure to act’. Not an offence to fail 
to act unless under a duty to act. 

Mens Rea: the guilty mind. 

Mens rea is presumed except for strict (and absolute 
liability) offences. 

Main types of mens rea:

• Intention • Recklessness • Negligence

Causation
• The causal relationship between conduct and result.

• There needs to be an unbroken and direct chain 
of causation between the defendants act and the 
consequences of that act; there mustn’t be a novus 
actus interveniens that breaks the chain of causation 
else there will be no criminal liability for the resulting 
consequence. 

• Two types of causation:  factual and legal.

• Intention

 ◦ Subjective

 ◦ Direct and oblique

 ◦ Oblique intent – virtual certainty test e.g., Nedrick 
(1986) and Woolin (1998)

• Recklessness

 ◦ Taking an unjustified risk

 ◦ Subjective following R v G and another (2003)

• Negligence

 ◦ Falling below the standard of the reasonable person

Mainly a civil law concept except for gross negligence 
manslaughter.

FACTUAL CAUSATION LEGAL CAUSATION
1. The ‘but for’ test e.g., R 

v White (1910). 
1. The injury must be the 

operating and substantial 
cause of death e.g., R v 
Smith (1959). 

Negligent medical treatment 
could only break the chain 
of causation where it is 
‘palpably wrong’ e.g., R v 
Jordan (1956).

2. The de minimis rule 
e.g., Pagett.

2. The ‘thin skull’ test e.g., 
R v Blaue (1975). Takes his 
victim as he finds them.

3. Novus actus interveniens – 
New intervening act

For an intervening act to 
break the chain of causation, 
it must be unforeseeable 
and random. It is sometimes 
likened to an ‘act of God’. 
The case of Jordan above is 
an example of a novus actus 
interveniens.


