
A level Law: 3.5 Human Rights Law - The Debate      

The Council of Europe was established after World War II to create unity between countries 
in matters such as protection of fundamental human rights. The European Convention on 
Human Rights and Fundamental Freedoms was drafted and signed in 1950 and was ratified 
by UK in 1951, becoming binding in 1953. 

Following a landslide victory in 1997 based on a promise to ‘bring rights home’, the Labour 
Government passed The Human Rights Act 1998, which came into force in October 2000. 
The Act incorporated the European Convention (and 1st protocol) into domestic law. Section 
7 HRA 1998 - Convention now directly applicable in UK courts; no need to go to the European 
Court of Human Rights (but possible as a last resort). 

The passing of the Act is regarded by some as the most important constitutional development 
in over 300 years. Since its passing, many have questioned whether the UK has made the 
transition from liberties to rights or whether there is still a need for a ‘Bill of Rights.’

Analysis of the Human Rights Act:
The Human Rights Act 1998 (HRA) is not the same as, for example, the US Bill of Rights which 
entrenches rights and allows courts to strike down legislation. Instead, the HRA preserves the 
doctrine of parliamentary sovereignty – as Parliament alone can decide whether or not to repeal 
or amend legislation. 

However, incorporation of the Convention into domestic law is a step in the direction towards a 
Bill of Rights for the UK. 

However, the Human Rights Act does have drawbacks. 

• The Government may proceed with legislation despite incompatibility with Convention rights. 

• There is a wide margin of appreciation permitted under the Convention and most Convention 
rights are only qualified.  

• The courts cannot strike down or refuse to apply incompatible legislation. 

• The Act is vulnerable to repeal.

• There is a clear shift in power since incorporation, with unelected judges having a greater 
influence over social policy than in the past. However, it could be argued that this means a 
clearer separation of powers and greater respect for the rule of law.

The need for a Bill of Rights
A bill of rights, sometimes called a declaration of rights or a charter of rights, is a list of the most 
important rights enjoyed by citizens of a given country. The purpose is to protect those rights 
against infringement from public officials and private citizens. Bills of rights may be entrenched 
or unentrenched.

The USA, South Africa, and most European countries have a Bill of Rights; the UK is one of the few 
western democracies that does not. Does this matter?

Advantages of a Bill of Rights 

• Control on the executive – Bill of Rights offers a check on the huge powers of the executive 
(the Government and its agencies, e.g. police etc). Courts could refuse to apply legislation that 
was incompatible with the Bill of Rights

• The judiciary – under the HRA section 3, judges must interpret all laws so that they are 
compatible with human rights but only so far as it is possible to do so. This means that an Act 
that breaches rights in the Convention on Human Rights and Freedom can still prevail. This 
would not be possible if the UK had a Bill of Rights.

• The HRA is not entrenched – that is, a firmly established piece of law which is difficult to 
change or unlikely to be changed. Because it is not entrenched, it can be repealed. A UK 
Bill of Rights would be entrenched, cf. the US Bill of Rights. The UK has no laws that are 
entrenched.

• A Bill of Rights would introduce new rights, unlike the HRA, which did not. 

Arguments against a UK Bill of Rights 
• Not needed – our rights are adequately protected.

• Inflexible - hard to change.

• Difficult to draft – what would you include?

• Could lead to uncertainty – loose drafting style of a Bill of Rights.

• A Bill of Rights is only as effective as the Government that underpins it.

• Increased power to the judiciary – judges would be unelected and power would be removed 
from Parliament.


