
A level Law: 2.4 Remedies

Special damages:

DAMAGES
• Compensatory Damages - In a tort claim the court can award a successful claimant compensation for the injuries he has suffered or damage to his property. This award is known as damages.

• The aim of the award of damages is to place the claimant in the same position as if the tort had not been committed – as far as this can be achieved through monetary compensation. 

• To calculate the award, damages are divided into two kinds – special damages and general damages.

Definition: These comprise quantifiable financial losses up to the date of trial and are assessed separately from other awards because the exact amount to be claimed is known at the time of the 
trial.

1. Loss of earnings. This is calculated from the date of the tort to the trial.

2. Medical Expenses. These cover any services, treatment or medical appliances or the unpaid services of relatives or friends. Only such expenses as are considered reasonable by the court are 
recoverable. In Cunningham V. Harrison (1973), the claimant said that he needed a housekeeper and two nurses to live in his home and look after him. The court refused to allow this claim as it 
was considered unreasonably large. However, in Donnelly v. Joyce (1972) the claimant was successful in claiming the financial loss that his mother had suffered as a result of her having to care for 
him.

3. Expenses to cover special facilities.  These can cover the cost of special living accommodation. The measure of damages here is the sum spent to obtain the special facility and its running costs.  
In Povey v. Rydal School (1970) the claimant received an award to cover the cost of a special hydraulic lift to take a wheelchair in and out of a car. A large amount of money can be spent to adapt a 
house for people with particular disabilities.

General damages:

Definition: This term covers all losses that are not capable of exact quantification. General damages are further divided into pecuniary and non -pecuniary damages. Pecuniary loss is a loss that 
can be easily calculated in money terms, for example future loss of earnings. Non-pecuniary loss is loss that is not wholly money based.

Pecuniary: 

The major type of pecuniary damages is future loss of earnings. The courts calculate this amount using the multiplicand (a sum to represent the claimant’s annual net lost earnings) and the multiplier 
(a notional figure that represents a number of years for which the claimant was likely to have worked). These are multiplied together in order to calculate the future losses. The multiplier is arbitrary 
– it can never be precise and is calculated by looking at previous cases.  Even in the case of a young wage earner, the maximum multiplier used is 18 because it is intended to take into account the 
possibility that the claimant may lose his or her job or retire early.

The expectation is that the claimant will invest any money received as a lump sum and use the income and possibly some of the capital to cover living expenses during the years when he or she would 
have been earning, so that by the time of retirement the whole of the sum awarded will be exhausted.

As victims of accidents often receive financial support from several sources in addition to tort damages (e.g. social security benefits, sick pay and private insurance) these amounts are deducted from 
the damages award to account for these. This is known as off- setting. However, the claimant is entitled to an award to cover the cost of future care, such as nursing requirements and physiotherapy.

Non-pecuniary:

• Pain and suffering. Compensation for pain and suffering is subjective as they are impossible to measure in terms of money. However, an award will be made to cover nervous shock and physical 
pain and suffering. It is important to achieve consistency between the award made to different claimants who suffer similar injuries. The Judicial College sets tariffs to govern the fixing of the 
appropriate figure. However, each tariff provides for a range of possible awards, and a claimant who can show that the injury has had a particular impact upon his or her life may be able to recover 
at the high end of the range.

• Loss of amenity. The claimant is entitled to claim damages if his or her injury has led to the inability to carry out everyday activities and to enjoy life.  This includes, for example, the inability to run 
or walk, play sport or play a musical instrument, and impairment of the senses. Such awards are assessed objectively and are thus independent of the victim’s knowledge of his or her fate. In West v. 
Shepherd (1964) the claimant was 41 when she suffered a severe head injury. Although she could not speak, there was evidence from her eye movements that she understood her predicament and 
so she received a high award for loss of amenity.

• Damages for the injury itself. Injuries are itemised and specified sums are awarded for these on the basis of precedents.
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Provisional damages
The general rule is that only one award of damages can be made. If damages turn out to be more serious than was anticipated at the time of the award no further action is available to the claimant, 
and this can cause obvious hardship in personal injury cases. Under s.32a of the Supreme Court Act 1981 the court has power to make a provisional award that allows the claimant to return to court 
should further anticipated serious deterioration occur. This power is not commonly used, although in some cases the defendant will agree to make an interim payment to the claimant.

Mitigation of loss
The claimant is required to take reasonable steps to mitigate (reduce) his or her loss. The defendant will not be liable to compensate the claimant for any losses that could have been prevented by 
taking such steps. The claimant is entitled to be compensated for his or her loss, but he or she is under a duty to keep the loss to a reasonable level. This is called mitigation of loss.

For example, the claimant cannot claim for private treatment for the injury if there is suitable treatment available under the NHS. On the other hand, if treatment is only available privately, the cost of 
the private treatment can be claimed.

The same principles apply to property damage. If property has been damaged beyond repair, the cost of replacing that property can be claimed. Replacing the item with a more expensive replacement 
would not be allowed.

Injunctions
• After damages, the most common remedy in tort is an injunction. This is generally an order of the court to stop doing something. If the person on whom the injunction is placed fails to follow the 

terms of the injunction he will be in contempt of court and can be punished with a fine or imprisonment for a maximum of two years.

• An injunction can be ordered during the case, for example to disclose documents or not to continue an action until a trial has taken place. Most commonly, an injunction can be ordered as a final 
order, known as a perpetual injunction. This can be ordered, for example, in a nuisance case to ensure a person does not continue to cause a nuisance to neighbours, perhaps by banning an 
activity outright or within certain hours.

• A less common form of injunction could be a mandatory injunction, in which a party is ordered to carry out a certain action. This again could be used in a nuisance action; for example, to install 
sound proofing or an extractor fan to remove offending smells. Injunctions will often be the main reason for the bringing of a nuisance – the aim of taking the action is to stop the nuisance 
continuing.

Evaluation of an Award of Damages in Negligence - Criticisms
1. In some cases, people who suffer serious injuries will not be adequately compensated by an award of damages no matter how generous the award. The award of damages simply cannot put them in 

the position they would have been in had the negligent act not happened.

2. Guidelines issued by the Judicial College for general damages are not always overly generous.  

3. Many criticisms can be made of the process for achieving an award of damages. Cases can take several months, if not years – some cases may not be concluded until the claimant’s medical position 
has settled.  There is also the difficulty of financing a civil action. There is no state funding (legal aid) for personal injury matters and most will be financed by conditional fee agreements. 

4. Finally, an award of damages from the court or through an out of court settlement does not necessarily mean that the claimant will automatically receive their compensation. It is to be hoped that 
the defendant has sufficient assets to pay an award or is insured – if not then the claimant will not receive any compensation.

Benefits
1. An award of damages can improve the quality of life of the victim of negligence. Money can make a difference – e.g. their home can be adapted for their needs. The award can cover past and future 

losses.  

2. Bringing a negligence claim can alert defendant organisations to certain individuals who need more support and training. In addition, lessons can be learnt – for example, in medical negligence 
cases, areas where medical practice needs to improve can be highlighted and appropriate steps taken. This may save another family going through the same traumatic experience as the victim.

3. A sense of justice may be achieved through bringing an action – individuals are held to account.


