
A level Law: 3.17 Preliminary offences of attempt

Attempts

An attempt is where a person tries to commit an offence but for some reason fails to complete it. Attempt is defined in s1. of the Criminal Attempts Act 1981: ‘if, with intent to commit an offence to 
which this section applies, a person does an act which is more than merely preparatory to the commission of the offence, he is guilty of attempting to commit the offence.’ 

The actus reus of the offence is – a person does an act which is more than merely preparatory to the commission of an offence. 

The mens rea is – with intent to commit that offence.  
Key terms:
Actus reus: this is an act, an omission or state of affairs that is the voluntary prohibited conduct.
Mens rea: the mental element, the ‘guilty mind’, or the fault element of the offence.

Actus reus of attempt 

The important point is whether the defendant has performed an act which is ‘more than merely preparatory’: 
that is, an act that is more than simply preparation for the main crime. There have been many cases on the 
meaning of ‘merely preparatory’ but these have not yielded any one clear definition or principle. 

Attorney-General’s reference (No 1 of 1992) (1993) – the defendant dragged a girl to a shed with the intent of 
raping her; he assaulted her, but did not rape her. His conviction for attempted rape was upheld – it was held 
that the defendant need not have performed the last act before the crime proper, nor need he have reached 
the ‘point of no return’.

Guellefer (1987) – the defendant jumped on to a race track to try and stop a race. He did this in the hope the 
the race would be declared void so that he could claim back the money he had bet on it. His conviction for 
attempting to steal was quashed because his action was merely preparatory to committing the offence – he had 
not ‘embarked on the crime proper’. 

Geddes (1996) – this case also illustrates acts which were only preparatory. The defendant was found in the 
boy’s toilets in a school in possession of a large knife, some rope and masking tape: he had no right to be in 
the school. He had not spoken to any pupils or contacted any pupils. In this case the Court of Appeal asked two 
questions:

1. Had the accused moved from planning or preparation to execution or implementation?
2. Had the accused done an act showing that he was actually trying to commit the full offence, or had he   
 only got as far as getting ready, or putting himself in a position, or equipping himself to do so?

Geddes’ conviction for attempted false imprisonment was quashed on appeal.

See also the case of Campbell (1990). In this case the defendant was outside a post office with an imitation 
gun, wearing sunglasses and with a threatening note in his pocket. His conviction for attempted robbery was 
quashed on appeal. 

Going beyond more than merely preparatory

The following cases show where a defendant has gone beyond more than merely preparatory:

Boyle and Boyle (1987) – The defendants were found standing next to a door of which the lock and hinge were 
broken. Their conviction for attempted burglary was upheld – trying to gain entry was an attempt, they were 
embarking on the crime proper. 

Tosti (1987) – The defendant intending to burgle premises took metal cutting equipment with him and hid it 
behind a nearby hedge. He then examined the padlock on the door, but he did not damage it to gain entry. He 
was found guilty of attempted burglary. 

Jones (1990) – The defendant’s partner told him she wanted to end their relationship because she was seeing 
someone else (the victim). The defendant bought a gun, got into the victim’s car wearing a crash helmet 
(obscuring his face) and pointed the gun at the victim. The victim grabbed the gun and threw it out of the 
window. The defendant’s conviction for attempted murder was upheld. 

Normally the defendant must have the same intention as would be required for 
the full offence. If the prosecution cannot prove that intention then the defendant 
is not guilty of attempt.  

Easom (1971) – the defendant picked up a woman’s bag in a cinema, looked 
through it, then put it back without taking anything. There was no evidence that 
the defendant had intended to permanently deprive so therefore could not be 
guilty of attempted theft. 

Husseyn (1977) – the defendant and another man were seen hanging around 
the back of a van; when approached by the police they ran away. The defendant 
was convicted of attempting to steal equipment that was in the van. The Court of 
Appeal quashed his conviction. 

However, see now Attorney-General’s Reference (Nos 1and 2 of 1979) where the 
Court of Appeal decided that if a defendant had a conditional intent (i.e. intended 
stealing if there was anything worth stealing) he could be charged with an attempt 
to steal.
Mens rea of attempted murder
For attempted murder the prosecution must prove an intention to kill (to cause 
grievous bodily harm is not enough for attempted murder, it must be to kill). This 
is shown in the case of Whybrow (1951) where the defendant wired up his wife’s 
bath and caused her to have an electric shock. He was convicted of attempted 
murder.

Is recklessness enough to satisfy the mens rea of attempt?
In Millard and Vernon (1987) it was held that recklessness is not enough to 
constitute the mens rea for attempted criminal damage. In this case the 
defendants pushed many times against a fence on a stand at a football ground. 
The prosecution said they were trying to break it and they were convicted of 
criminal damage. The Court of Appeal quashed their convictions. 
However, in Attorney-General’s reference (No 3 of 1992) (1994) – the defendant 
threw a petrol bomb towards a car with 4 men inside. The bomb missed and 
harmlessly hit a wall. The defendant was acquitted at first instance because 
the judge said that it had to be proved that the defendant intended to damage 
property and to endanger life. On appeal, the Court of Appeal said that the 
trial judge was wrong: whilst it was necessary to prove he intended to damage 
property, it was only necessary to prove that he was reckless as to whether life 
would be endangered. He was therefore convicted of attempting to commit arson 
with intent to endanger life.

Mens rea of attempt


