
A level Law: 3.16 Defences: Insanity

Epilepsy

Sleepwalking

Diabetes

1.   Defect of Reason

Insanity

It must be noted that everyone is presumed to be sane. Where a defendant pleads insanity, it means that they believe they were insane at the time the offence was committed – not at the time of the 
trial.
Complete Defence: Under the Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, the court may make:
 a. Hospital Order; 
 b. Supervision Order;
 c. Absolute Discharge

  There are essentially three elements to the defence, and these elements were laid down in the case of M’Naghten (1843):

This means that you are devoid of the power to reason, rather than just failing to use this power.

CASE: R v Clarke (1972) – here the defendant was accused of shoplifting, and argued that she was acting absentmindedly because of depression.  The court 
held that absent-mindedness or confusion did not equate to insanity.

The defect of reason has to be caused by a disease of the mind, and that disease has to be an INTERNAL cause.  This is a legal term, and not a medical one, so 
the identification of a psychiatric illness is not enough.  Contrast these two cases:2.   Disease of the Mind

CASE: R v Quick (1973) – the defendant was a diabetic who had taken his insulin, but had not eaten enough afterwards.  
Court – this is NOT INSANITY because the cause of the insanity was the insulin which is an EXTERNAL factor.

CASE: R v Hennessey (1989) – the defendant was a diabetic who had not taken his insulin which resulted in hyperglycaemia.
Court – this is INSANITY because there were not external factors; the disease, diabetes, is an internal factor.

This is also an internal cause. There have been many cases involving defendants who had been sleepwalking and successfully pleaded insanity.

CASE: R v Burgess (1991) – the defendant and his girlfriend had been watching videos at night, and in his sleep, he killed his partner.  Once again, there was no 
evidence of external factors, so he successfully pleaded insanity due to an internal cause (the sleep disorder).

CASE: R v Thomas (2009) - a man from Neath in South Wales killed his wife in his sleep because of a rare sleep disorder.

CASE: R v Sullivan (1984) – the defendant had suffered from epilepsy since childhood, and during a particularly aggressive fit, he attacked and injured an 80 
year old man.  He successfully used the defence of insanity.

3a. Not know the nature 
and quality of his act

OR
3b. Lacked knowledge that 

the act was wrong

This may mean that the defendant was in a state of unconsciousness, or did not know the physical nature and quality.

CASE: R v Codere (1916) – the defendant slit the victim’s throat under the illusion that it was a loaf of bread.
This definition again covers a legal wrong, rather than a moral wrong.

CASE: R v Windle (1952) – the defendant in this case killed his wife, and afterwards declared “I suppose they will hang me for this”.  Although he was suffering 
from a mental illness, he still knew that his actions were legally wrong, so his defence of insanity failed.
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Evaluation

• Defect of reason difficult to define (Clarke).

• Unfair that ‘disease of mind’ includes epileptics, diabetics & sleep-walkers, yet it excludes psychopaths like Byrne, who might more reasonably be considered insane. 

• Unfair to hold D responsible for something he didn’t know he was doing, (involuntary act). Windle decision is unfair because it means D cannot use defence of insanity if he knows he is doing 
wrong, even if he has a mental (internal) condition.

• Confusing & difficult for juries to understand, especially if both insanity & automatism are raised. When burden is on D, this could breach A.6 ECHR (innocent until proven guilty).

• Fair, as it shouldn’t just be the defence who raises insanity; were this not the case, it might not be raised at all. But medical evidence will conflict as both defence and prosecution will be arguing 
different points and this could mean that the case will be decided by doctors rather than the jury.

• Law in this area can be unfair – it’s a difficult balancing act to manage both protection of public and justice/fair disposal (sentence) for the defendant.

• Only difference between R vs Quick and R vs Hennessy is that the former took insulin, while the latter didn’t. It might be deemed unfair that Quick should get complete acquittal on this basis, 
especially as his condition was recurring and violent. Similarly, is it fair the defendant’s sleep-walking in R vs Burgess was viewed as an internal factor (disease of mind) but later cases have 
allowed the defendant complete acquittal? 

• Before 1991, defendants could receive indefinite detention in mental hospitals. There was little attempt to differentiate between different kinds of defendants and the seriousness or otherwise 
of their crimes or illnesses. Few defendants were prepared to use the insanity defence and preferred to plead guilty to charges instead, in part due to the stigma of being labelled insane. The 
vagueness of the term ‘insanity’ is inappropriate.

Reform
• Rules to include those who were ‘incapable of preventing’ themselves from committing offence. This would have included people like Byrne, (irresistible impulse). This was never implemented – 

defence of Diminished Responsibility was introduced instead.

• Butler Committee 1975 & Law Commission proposals in Draft Criminal Code 1989 suggested that the wording should be changed to ‘not guilty by reason of mental disorder’. This could include 
mental illness & psychopathic disorders as in Byrne. 

• M’Naghten Rules should be modernised as they are by now very outdated.

*Remember that insanity has to be caused by an internal factor. This is important as insanity is very often confused with non-insane automatism which is caused by an external factor.


