
A level Law: 3.16 Defences: Intoxication 

Intoxication

This is not a defence as such but is relevant in deciding whether the defendant (D) had the necessary mens rea. If due to the D’s intoxicated state he does not have the mens rea, he may not be guilty. It 
covers intoxication by substances like alcohol or drugs. The relevant factors in deciding whether the D is guilty of not are:
 1. Whether he was voluntarily or involuntarily intoxicated.
	 2.	 Whether	it	is	a	specific	or	basic	intent	offence.	

Specific intent (SI) / basic intent (BI) offences
SI	&	BI	offences	are	normally	distinguished	as	follows:	for	SI	offences intention is	needed	for	the	mens	rea	of	the	offence	(murder,	s.18	GBH,	theft,	robbery	&	burglary).	For	BI	offences recklessness is 
the	mens	rea	of	the	offence,	(manslaughter,	s.20	GBH,	s.47	ABH,	battery	&	assault).

Voluntary Intoxication

This covers situations where the D has got himself voluntarily intoxicated from particular substances. 
It can also include prescribed drugs where the D has knowledge that they will cause intoxication.

If	the	voluntary	intoxication	causes	the	D	not	to	form	the	mens	rea	then	he	is	not	guilty	of	a	specific	
intent	offence.	DPP v Beard (1920): D was charged with murder and pleaded that he did not form 
the necessary mens rea. Lord Birkenhead made it clear that if the D was “so drunk that he was 
incapable of forming the intent required” then he could not be convicted.
Sheehan and Moore (1975): D’s	set	fire	to	a	tramp.	They	were	too	intoxicated	to	form	the	mens	rea	
of	intent	to	kill	or	cause	grievous	bodily	harm.	For	that	reason,	they	could	plead	intoxication	which	
reduced	their	specific	intent	offence	to	manslaughter	(a	basic	intent	crime).
However,	if	the	D	gets	intoxicated	to	form	the	courage	to	commit	the	offence	then	they	cannot	plead	
intoxication. This is known as “Dutch Courage” and is illustrated in Gallagher (1963): D killed his wife 
after getting severely intoxicated to do so. It was held that a drunken intent was still an intent.

Specific Intent (Voluntary Intoxication)

Involuntary Intoxication 

Involuntary intoxication is where the defendant becomes intoxicated through no fault or 
knowledge	of	his	own.	Here,	it	will	be	a	complete	defence	so	long	as	it	is	proved	that	the	
defendant	lacked	the	mens	rea	to	commit	the	offence.	This	is	regardless	of	the	type	of	offence	
because	if	he	has	no	mens	rea	then	he	cannot	form	the	intention	to	commit	a	specific	intent	
offence	and	because	he	has	become	involuntarily	intoxicated,	he	has	not	been	reckless	in	
becoming	intoxicated	and	has	therefore	not	formed	the	mens	rea	for	a	basic	intent	offence.

Laced Drinks:
R v Kingston (1994) – the defendant, who had a history of irresistible urges towards young boys, had 
his	coffee	drugged	by	someone	wanting	to	blackmail	him.	He	was	then	shown	a	sleeping	15-year-old	
boy and was invited to abuse him. The blackmailer photographed him committing indecent assault. 
The	House	of	Lords	upheld	the	conviction	because	the	defendant	would	have	formed	the	required	
mens	rea	for	the	offence,	despite	his	intoxicated	state.
Unknown	side	effects	from	prescribed	drugs:
R v Hardie (1985) – the defendant took Valium that had been prescribed to his girlfriend, in order 
to	calm	him	down	after	the	relationship	broke	down.		He	then	set	fire	to	the	living	room	where	his	
ex-girlfriend	and	daughter	were	residing.		The	court	accepted	that	this	was	not	a	usual	side	effect	to	
what	is	normally	a	sedative	drug,	so	therefore	Hardie	could	use	the	defence	of	intoxication.

Involuntary Intoxication

If	the	offence	is	of	basic	intent	then	the	D	cannot	raise	intoxication	when	they	become	voluntarily	
intoxicated. This is because it is a reckless course of conduct and recklessness is enough to form the 
mens	rea	for	basic	intent	offences.	
This was illustrated in DPP	v	Majweski	(1977) where D became intoxicated and attacked a pub and 
police	officers.	The	House	of	Lords	held:	“it	was	a	reckless	course	of	conduct	and	recklessness	is	
enough to constitute the necessary mens rea”.

Basic Intent (Voluntary Intoxication)

Summary
      Was the intoxication voluntary?

YES NO

SPECIFIC	INTENT	=	
defence

(DPP v Beard)

BASIC	INTENT=
NO	defence

(DPP v Majewski)

Yes = Guilty 

R v Kingston

No = Not Guilty 

R v Hardie 

Did the defendant have the 
necessary mens rea when he 

committed	the	offence?
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Intoxicated Mistake
If the defendant is mistaken about a key fact due to his intoxicated mistake, then it depends on the mistake made as to whether the D can rely on the defence or not.

If the mistake means the D does not have the necessary mens	rea	then	they	cannot	be	liable	of	a	specific	intent	offence.	However,	if	it	is	a	basic	intent	offence	then	D	has	no	defence.	

Lipman (1970):	D	took	LSD	and	attacked	his	girlfriend	due	to	believing	he	was	being	attacked	by	snakes.	He	was	convicted	of	manslaughter	which	is	a	basic	intent	offence	and	due	to	him	voluntarily	
taking the LSD it was seen as a “reckless course of conduct”.

If	the	mistake	is	about	the	force	needed	for	self-defence,	then	there	will	not	be	a	defence.

O’Grady (1987): D	and	victim	(V)	drunk	heavily	and	V,	when	asleep,	began	to	kick	D.	D	hit	him	with	ashtray	and	he	died.	The	CoA	upheld	conviction	for	manslaughter.	Lord	Lane	stated	that	an	intoxicated	
mistake	as	to	the	amount	of	force	needed	in	self-defence	was	not	a	defence	to	either	specific	or	basic	intent	offences.

Hatton (2005): D	hit	V	with	a	sledgehammer	due	to	V	attacking	him	with	a	5-foot	long	stick.	The	CoA	held	that	a	drunken	mistake	about	the	force	required	was	not	a	defence.	

Problems
Public policy: This is the main basis of the law of intoxication for two major reasons: one is that intoxication is a major cause of many crimes and there is also a need to balance the rights of the 
defendant	and	victim.	If	intoxication	were	always	a	defence	the	victims’	rights	would	not	be	protected.	The	conflict	occurs	between	public	policy	(public	protection)	and	legal	principles	(impose	liability	
where	a	fault	occurs).	The	law	on	intoxication	has	been	trying	to	find	balance	between	this	but	over	the	past	30	years	it	can	be	seen	that	public	policy	is	the	main	consideration.	

Mens rea: Contradicts the rules of having actus reus and mens rea coinciding. In DPP v Majewski (1977) the defendant was found guilty due to having undertaken a “reckless course of conduct” which 
ignores the rule that actus reus and mens rea must coincide. The decision to drink may be several hours prior to the actus reus.

General risk: When	a	D	becomes	intoxicated	they	are	taking	a	general	risk	of	committing	a	crime:	they	may	have	no	idea	that	they	will	commit	an	offence	but	do.	If	it	is	an	offence	of	basic	intent,	then	
recklessness	is	sufficient	and	all	that	needs	to	be	proven	is	that	the	D	knew	there	was	a	risk.	For	that	reason,	in	1993	the	Law	Commission	stated	that	the	Majewski	rules	are	unfair	and	arbitrary.	

Fall Back Charge: When	voluntarily	becoming	intoxicated	the	defendant	can	claim	intoxication	and	reduce	the	charge,	for	example	from	murder	to	manslaughter.	However,	some	offences	such	as	theft	
do not have a “fall back” charge and for that reason the D will be acquitted. This appears unreasonable and contradicts the concept of public policy.

Social drinking: The	law	does	not	make	a	distinction	between	those	who	intend	to	lose	all	self-control	and	those	who	drink	for	a	social	event	but	become	extremely	intoxicated.	Where	this	is	concerned	
it	is	clear	that	the	first	is	significantly	more	serious	than	the	second.	

Involuntary Intoxication: It appears unfair that even when the D’s inhibitions are broken down due to involuntary intoxication they can still be liable if they form the necessary mens rea. This occurred in 
Kingston (1994) and ignores the fact that the defendant was not to blame for the intoxication. 

Reform
Butler Committee (1975): Proposed	the	creation	of	“dangerous	intoxication”.	This	would	be	used	where	the	defendant	is	acquitted	of	an	offence	on	the	basis	of	intoxication.	The	defendant	would	then	
be	convicted	of	this	offence	which	would	carry	a	one-year	imprisonment	for	the	first	offence	and	three	years	for	any	further	offences.	However,	it	was	criticised	on	the	grounds	that	a	defendant	who	
had	committed	the	offence	of	murder	would	be	treated	equally	to	a	defendant	who	had	committed	a	minor	offence	while	inebriated.

Law Commission (1993): Believed	that	voluntary	intoxication	should	be	available	for	all	offences	where	mens	rea	is	necessary.	This	would	mean	the	defendant	would	be	acquitted	if	they	did	not	have	
mens rea.

The	Government	in	1998	issued	a	draft	Offences Against the Person Bill.	This	proposed	keeping	the	principle	laid	down	by	Majewski	that	intoxication	cannot	negate	an	offence	of	basic	intent.	However,	
this was not enacted and therefore the law remains based on case law.


