
Government and politics of the USA

Worksheet 7 – Key Decision 10 Evaluation and Discussion 

Read the following extracts from the majority opinion and two of the four dissenting 
opinions in the Obergefell v. Hodges case. Evaluate and prepare arguments to be 
presented in a class discussion.

Majority Opinion
The right to marry is fundamental as a matter of history and tradition, but rights come 
not from ancient sources alone. They rise, too, from a better informed understanding of 
how constitutional imperatives define a liberty that remains urgent in our own era. Many 
who deem same-sex marriage to be wrong reach that conclusion based on decent and 
honourable religious or philosophical premises, and neither they nor their beliefs are 
disparaged here. But when that sincere, personal opposition becomes enacted law and 
public policy, the necessary consequence is to put the imprimatur of the State itself on an 
exclusion that soon demeans or stigmatizes those whose own liberty is then denied. Under 
the Constitution, same-sex couples seek in marriage the same legal treatment as opposite-
sex couples, and it would disparage their choices and diminish their personhood to deny 
them this right.

Dissenting Opinions 
Chief Justice Roberts
Although the policy arguments for extending marriage to same-sex couples may be 
compelling, the legal arguments for requiring such an extension are not. The fundamental 
right to marry does not include a right to make a State change its definition of marriage. And 
a State’s decision to maintain the meaning of marriage that has persisted in every culture 
throughout human history can hardly be called irrational. In short, our Constitution does 
not enact any one theory of marriage. The people of a State are free to expand marriage to 
include same-sex couples, or to retain the historic definition.

Justice Alito
Today’s decision will also have a fundamental effect on this Court and its ability to uphold 
the rule of law. If a bare majority of Justices can invent a new right and impose that right on 
the rest of the country, the only real limit on what future majorities will be able to do is their 
own sense of what those with political power and cultural influence are willing to tolerate. 
Even enthusiastic supporters of same-sex marriage should worry about the scope of the 
power that today’s majority claims.
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