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WIEC A Level Law - Unit 4

All Candidates' performance across questions

Question Title

Mean

Max Mark

Attempt %

125 30.6

11.5 50

61.3

17.3

Question

WIEC A Level Law - Unit 4

30 40 50 60 70
Facility Factor %

80

90 100



Sticky Note
Usually the question number

Sticky Note
The number of candidates attempting that question


Sticky Note
The mean score is calculated by adding up the individual candidate scores and dividing by the total number of candidates. If all candidates perform well on a particular item, the mean score will be close to the maximum mark. Conversely, if candidates as a whole perform poorly on the item there will be a large difference between the mean score and the maximum mark. A simple comparison of the mean marks will identify those items that contribute significantly to the overall performance of the candidates.
However, because the maximum mark may not be the same for each item, a comparison of the means provides only a partial indication of candidate performance. Equal means does not necessarily imply equal performance. For questions with different maximum marks, the facility factor should be used to compare performance.


Sticky Note
The standard deviation measures the spread of the data about the mean score. The larger the standard deviation is, the more dispersed (or less consistent) the candidate performances are for that item. An increase in the standard deviation points to increased diversity amongst candidates, or to a more discriminating paper, as the marks are more dispersed about the centre. By contrast a decrease in the standard deviation would suggest more homogeneity amongst the candidates, or a less discriminating paper, as candidate marks are more clustered about the centre.


Sticky Note
This is the maximum mark for a particular question


Sticky Note
The facility factor for an item expresses the mean mark as a percentage of the maximum mark (Max. Mark) and is a measure of the accessibility of the item. If the mean mark obtained by candidates is close to the maximum mark, the facility factor will be close to 100 per cent and the item would be considered to be very accessible. If on the other hand the mean mark is low when compared with the maximum score, the facility factor will be small and the item considered less accessible to candidates.


Sticky Note
For each item the table shows the number (N) and percentage of candidates who attempted the question. When comparing items on this measure it is important to consider the order in which the items appear on the paper. If the total time available for a paper is limited, there is the possibility of some candidates running out of time. This may result in those items towards the end of the paper having a deflated figure on this measure. If the time allocated to the paper is not considered to be a significant factor, a low percentage may indicate issues of accessibility. Where candidates have a choice of question the statistics evidence candidate preferences, but will also be influenced by the teaching policy within centres.
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Analyse and evaluate the extent to which the law relating to defamation provides an
adequate balance between freedom of expression and the right to a private life.  [50]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all
the material mentioned below. Each answer will be assessed on its merits according
to the assessment grid and the indicative content. Examiners should seek to credit
any further admissible evidence offered by candidates.

Candidates are expected to demonstrate knowledge and understanding of legal rules
and principles relevant to the law on defamation. Candidates will offer an analysis
and evaluation of the legal rules, principles, concepts and issues surrounding the
extent to which the law relating to defamation provides an adequate balance between
freedom of expression and the right to a private life. Candidates are expected to
consider and debate the full range of issues and arguments surrounding defamation,
including an analysis and evaluation of Articles 10 and 8, their scope as qualified
rights and the restrictions on freedom of expression under defamation laws. In order
to reach a judgement about these issues candidates will offer a debate and come to a
substantiated judgement regarding the extent to which the law relating to defamation
provides an adequate balance between freedom of expression and the right to a
private life.

The response might consider issues such as:

e Article 10 of the European Convention on Human Rights is a qualified right and
permits restrictions that 'are prescribed by law, necessary and proportionate in a
democratic society and fulfils a legitimate aim' such as for the protection of
morals, rights of others, etc.

¢ Article 8 of the European Convention on Human rights is a qualified right and
provides for the right to a private life, home and correspondence.

o Concept of proportionality and margin of appreciation may be covered.

e Nature of defamation: publication of untrue, defamatory statements libel and
slander.

e Elements of defamation. Defamation Act 2013

o Does the statement refer to the claimant? Or can it be taken to refer to the
claimant?

o Is the statement defamatory? s.1

o Has the statement been published?

o Does at least one of the defences apply?

Analysis and evaluation of the elements and the balance between arts 8 and 10.

The statement must refer to the claimant. By name or context.

Is the statement defamatory? s.1 Defamation Act 2013.

Definition: A statement which would tend to lower the claimant in the eyes of right

thinking persons generally: Sim v Stretch, Byrne v Dean.

e Photographs and headlines must be considered in terms of its effects on the
ordinary reasonable reader who reads the whole article, and not just someone
who glances at it: Charlesworth v NGN.

e Innuendo — Cases: Tolley v Fry, Cassidy v Daily Mirror.

e The statement must be published. Repetition of a libel by the same publisher will
no longer create a fresh claim for defamation (s.8 Defamation Act 2013)

e Defences — A defendant can defend their statements on a variety of grounds. If
he succeeds it does not matter whether the claimant proved the three elements
because the defendant will have a defence to an action for defamation. The
Defamation Act 2013 has codified and simplified the law in this area.

© WIJEC CBAC Ltd. 5





e The main defences are:
o Truth - Section 2 of the Defamation Act 2013
o Honest Opinion - Section 3 of the Defamation Act 2013
o Responsible Publication on a Matter of Public Importance - section 4 of the
Defamation Act 2013
o Absolute Privilege
o Qualified Privilege
o Offer of Amends.

e Analysis and evaluation of whether the defences provide an adequate balance
between arts 8 and 10.

e Section 11 of the Defamation Act 2013 provides that defamation actions will be
tried without a jury unless the court orders otherwise so a judge will decide the
damages as well as the verdict. Claims must usually be brought within a year of
publication: there is some discretion to extend the limitation period.

e There are two main remedies for defamation:

o Damages
o Injunction

e Section 12 of the Defamation Act 2013 gives the court power, if the claimant
wins, to order the defendant to publish a summary of the judgment.

e Breach of confidence
o Has the threshold test of a reasonable expectation of privacy been passed?
o Should the limiting factor that the information is in the public domain be

applied?
o Is the publication of the information in the public interest (the speech/privacy
balancing act)?

e Analysis and evaluation of these concepts in light of the question posed.

AOL1: Demonstrate knowledge and understanding of
Band Marks L
legal rules and principles
o Excellent, detailed knowledge and understanding of the
legal rules and principles relating to the principle of
4 16-20 . ) ; :
freedom of expression, right to a private life and the law
relating to defamation.
e Good knowledge and understanding of the legal rules and
principles relating to the principle of freedom of
3 11-15 . . . . .
expression, right to a private life and the law relating to
defamation.
e Satisfactory knowledge and understanding of the legal
rules and principles relating to the principle of freedom of
2 6-10 . ) ; ) )
expression, right to a private life and the law relating to
defamation.
e Basic knowledge and understanding of the legal rules and
principles relating to the principle of freedom of
1 1-5 . ; . : .
expression, right to a private life and the law relating to
defamation.
0 Response not creditworthy or not attempted.
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Band

Marks

AQ3: Analyse and evaluate legal rules, principles, concepts
and issues

25-30

Excellent, detailed analysis of legal rules, principles,
concepts and issues relevant to the principle of freedom of
expression, right to a private life and the law relating to
defamation.

Excellent evaluation of the issues relating to the principle of
freedom of expression, right to a private life and the law
relating to defamation, including a valid and substantiated
judgement.

Excellent use of supporting case law and legal authorities.
Writing demonstrates accurate grammar, punctuation and
spelling.

19-24

Very good analysis of legal rules, principles, concepts and
issues relevant to the principle of freedom of expression,
right to a private life and the law relating to defamation.

Very good evaluation of the issues relating to the principle of
freedom of expression, right to a private life and the law
relating to defamation, including a valid judgement.

Very good use of supporting case law and legal authorities.
Writing demonstrates mostly accurate grammar, punctuation
and spelling.

13-18

Good analysis of legal rules, principles, concepts and issues
relevant to the principle of freedom of expression, right to a
private life and the law relating to defamation.

Good evaluation of the issues relating to the principle of
freedom of expression, right to a private life and the law
relating to defamation, including reference to a judgement.
Good use of supporting case law and legal authorities.
Writing demonstrates generally accurate grammar,
punctuation and spelling.

7-12

Satisfactory analysis of legal rules, principles, concepts and
issues relevant to the principle of freedom of expression,
right to a private life and the law relating to defamation.
Satisfactory evaluation of the issues relating to the principle
of freedom of expression, right to a private life and the law
relating to defamation, including reference to a judgement.
Satisfactory use of supporting case law and legal
authorities.

Writing demonstrates some errors in grammar, punctuation
and spelling.

1-6

Basic analysis of legal rules, principles, concepts and issues
relevant to the principle of freedom of expression, right to a
private life and the law relating to defamation.

Basic evaluation of the issues relating to the principle of
freedom of expression, right to a private life and the law
relating to defamation.

Basic use of supporting case law and legal authorities.
Writing demonstrates many errors in grammar, punctuation
and spelling.

Response not creditworthy or not attempted.
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Logically progressing through the elements of defamation with legal authority to support. Brings each element back to the question evaluation.
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Links to balance between arts 8 and 10 throughout.
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Good developed evaluation for A03.
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Strong evaluation for A03.
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Defences included to balance argument. 
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A strong and focused conclusion.
This is an excellent top band response that progresses logically through the elements of defamation. Answer is put in context early and the question wording/focus is repeated throughout for A03 marks. Good range and balance in the answer. 
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A strong introduction that is well focused on the question and frames it in light of HR.
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Wiite the two digit question number inside

. Le
the boxes next to the first line of your answer

Ysgrifennweh rif dau ddigid y cwestiwn yn y ADSWer G:E
blychau gyferbyn & linell gyntaf eich ateb Ateb -

?Hua-?:) aond. o™ %ﬁrm.ﬂmvx uvﬂf*eah%-_
AL o dus O on ca Y D@dmﬂahan in
JAk w 2013 Ueakbed o Ny { £ v Chouptatute inclugied.
4 and ook 1o dec de EE o Jrtakewweny s »
_ a..ma,':'m«\j- A Stokenwtak doennvit heae & L
{ b dovdn it ould be pickuwen or cafroony L
4 ao. Tne xeosc wnvowes e stakemant "
ﬁbemlﬁ tef amakeny it ok Hh e L
1 dasmank o bhe token © dor > e L
1 daiwmronk, v pmunk e pudoGined . cemd wader |
1 Seckhon | () o the Ad VA muos have awoed L
4 v be LLMLj © e Jeviowd houm to Tl b
4 Qeaxmant ™y ifC,]ObUCLLhtj-ﬂ- e vibroduwue b 1on o& B
1 twe e ows aum (equrement a "
| redune Pty laind  amd U e drak &mz_cj\pm n
_ E;r}c{af‘w_nam I nok Lm{cu;v veorcked . fn -
- cane Latlhamx v 1n endoant Gank | L
] e deelon doni e aper had  pub Gile o b
4 an  avbde Wvoouk Thae dlainaank mm.ﬂcj i
il *&ﬁm Wid L and onf JCored Wiy ron 7 s
{ panspove . e ut hatd Wrak wais amewnted |
4 o Senoun \auvnwn o LGC)OjuA.K‘t (eoukakaen -

{ nd Jar dawefort anatony. Tais I
il re%.mrmmt JOr gus e dloesr reake I8
1 a gmlufw wakance  of wbde § and (O I
i w’ﬁu AV TQWH&L-@ e A '{Wu& -.5 s

J4d RRA w1998 . andk vetdaces petty L

1 Aoy ok awve pnot mmf:j e)j 'lﬂ(_,i,’l!r:wx@_
{ e Lavesnol d claannoy wnd ARatepetts &= L
] e amakery’ e U Mmove evoRckhan v L
- gff.& viA :ﬁ& Mf)u"e/?jiﬁﬂ v o Ack - b I

d vtdin Y byoad Jpetunn  and Gv"}t:rl.*CCk-Faﬂ :
_ Dé dae Spna v Jiretdn s (ubu;tla camn SR L,
{ Ve applied n ddamabon a0ed) and quen b L

. I




Statute included. 
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Candidate is using a good range of case law to support. 



Evaluation on the balance of articles with the use of defences. 
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Candidate answer is in the top band. Frames response well with reference to the competing nature of articles 8 and 10. Evaluates throughout which is a good approach and works logically through the elements of defamation for A01.
















Answer two questions in total.

Section A

Human Rights Law

Answer one question from this section if you have studied this area of law.

The questions which follow require you to:
e demonstrate knowledge and understanding of legal rules and principles;
e analyse and evaluate legal rules, principles, concepts and issues.

Credit will be given for the use of relevant supporting case law and authority.

Or,

Analyse and evaluate the extent to which the law relating to defamation provides an
adequate balance between freedom of expression and the right to a private life.  [50]
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Section C
Criminal Law

| 5] 0] “The Offences Against the Person Act 1861 is outdated and in need of reform.”
Analyse and evaluate this statement. [50]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all
the material mentioned below. Each answer will be assessed on its merits according
to the assessment grid and the indicative content. Examiners should seek to credit
any further admissible evidence offered by candidates.

Candidates are expected to demonstrate knowledge and understanding of legal rules
and principles relevant to the OAP Act 1861. Candidates will offer an analysis and
evaluation of the legal rules, principles, concepts and issues surrounding the OAP Act
1861.

Candidates are expected to consider and debate the full range of issues and
arguments surrounding the OAP Act 1861, including an analysis and evaluation of
whether it is in need of reform and the reform proposals. In order to reach a
judgement about these issues candidates will offer a debate and come to a
substantiated judgement regarding the extent to which OAP Act 1861 is outdated.
For example, a response may include reference to the offences of assault, battery,
ABH, GBH and s.18, the suggestions for reform from the Law Commission and

recent judicial decisions.

Responses may consider issues such as:

A definition of assault.

A definition of battery

A definition of ABH — s.47 Offences Against the Person Act 1861.
A definition of GBH — s.20 OAP Act 1861

A definition of s.18 OAP Act 1861.

Relevant case law.

Analysis and evaluation of:

e Parliament has yet to update the law.

e Main areas for reform are:

e The wording - Many of the words used to define non-fatal offences have been
criticised as out-of-date and ambiguous. For example — assault, battery,
‘grievous’ and ‘breaking of the skin.

¢ Discussion of the antiquated language in the OAPA 1861 — ‘grievous’ and ‘actual
bodily harm’ not in keeping with modern language use. Problems with the use of
the word ‘maliciously’ under s.18 and s.20.

¢ Inconsistencies in the use of language — ‘inflict’ in .20 and ‘occasion’ in s.47.
Discussion of the OAP Act 1861 as a consolidating statute, in need of
modernisation now.

o Discussion of the sentencing anomalies with the non-fatal offences. E.g. 6
months for assault and battery and 5 years for both ABH and GBH. Then jumps
to life for s.18.

o Discussion of the difficulties with mens rea element — intention or recklessness
for all offences apart from s.18.

e Discussion of plea bargaining.

© WIJEC CBAC Ltd. 14





e The arrest element of s.18 - the inclusion of ‘resisting arrest’ in the definition of
s.18 GBH is a confusing concept, which allows a defendant to be charged with
GBH when they have caused GBH whilst intentionally resisting arrest.

e The ‘breaking of the skin’ element of s.20 arguably lesser degree of harm than a
‘serious’ ABH.

o Definitions of the offences are a confusing mixture of common law and statute
— appropriate for their definitions to be codified in an Act of Parliament?

e Pleabargaining It is quite common for a person to be charged with a lesser
offence that the one that they have actually committed. The prosecution may also
charge the defendant with a lesser offence if they will agree to a guilty plea.

Reform:
Law Commission Report 1993
e The Law Commission produced ‘Offences Against the Person and General
Principles’ in 1993. This report re-drafted the non-fatal offences and criticised the
current offences. Their three main criticisms of the current law was for its;
o complicated, obscure and old-fashioned language
o complicated and technical structure
o complete unintelligibility to the layman
The Law Commission also produced a draft Criminal Law Bill which re-defined the
offences.
This report has never been adopted.

Home Office Report 1998

e The Labour Government produced a draft ‘Offences Against the Person Bill’
following the Home Office Report ‘Violence: Reforming the Offences Against the
Person Act 1861°. The new offences would be:
Clause 4 — Assault
Clause 3 — Intentional or Reckless Injury
Clause 2 — Reckless Serious Injury
Clause 1 — Intentional Serious Injury

¢ The sentences have stayed the same with the exception of clause 2. This
replaces s.20 GBH which used to carry a punishment of five years imprisonment.
The new clause 2 would be increased to seven years imprisonment.

AO1: Demonstrate knowledge and understanding of legal

Band Marks o
rules and principles

4 16-20 | ® Excellent, detailed knowledge and understanding of the
legal rules and principles relating to the OAP Act 1861.

3 11-15 | ® Good knowledge and understanding of the legal rules and
principles relating to the OAP Act 1861.

> 6-10 o Satisfactory knowledge and understanding of the legal
rules and principles relating to the OAP Act 1861.

1 1-5 ¢ Basic knowledge and understanding of the legal rules and
principles relating to the OAP Act 1861.

0 Response not creditworthy or not attempted.
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Band

Marks

AO3: Analyse and evaluate legal rules, principles,
concepts and issues

25-30

Excellent, detailed analysis of legal rules, principles,
concepts and issues relevant to the OAP Act 1861.
Excellent evaluation of the extent to which the OAP Act
1861 is outdated and in need of reform, including a valid
and substantiated judgement.

Excellent use of supporting case law and legal
authorities.

Writing demonstrates accurate grammar, punctuation and
spelling.

19-24

Very good analysis of legal rules, principles, concepts
and issues relevant to the OAP Act 1861.

Very good evaluation of the extent to which the OAP Act
1861 is outdated and in need of reform, including a valid
and substantiated judgement.

Very good use of supporting case law and legal
authorities.

Writing demonstrates mostly accurate grammar,
punctuation and spelling.

13-18

Good analysis of legal rules, principles, concepts and
issues relevant to the OAP Act 1861.

Good evaluation of the extent to which the OAP Act 1861
is outdated and in need of reform, including a valid and
substantiated judgement.

Good use of supporting case law and legal authorities.
Writing demonstrates generally accurate grammarr,
punctuation and spelling.

7-12

Satisfactory analysis of legal rules, principles, concepts
and issues relevant to the OAP Act 1861.

Satisfactory evaluation of the extent to which the OAP Act
1861 is outdated and in need of reform, including a valid
and substantiated judgement.

Satisfactory use of supporting case law and legal
authorities.

Writing demonstrates some errors in grammar,
punctuation and spelling.

Basic analysis of legal rules, principles, concepts and
issues relevant to the OAP Act 1861.

Basic evaluation of the extent to which the OAP Act 1861
is outdated and in need of reform, including a valid and
substantiated judgement.

Basic use of supporting case law and legal authorities.
Writing demonstrates many errors in grammar,
punctuation and spelling.

Response not creditworthy or not attempted.
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A good approach, explaining each non fatal offence and then evaluating it.
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Candidate outlines battery for A01 and includes relevant case law to support. Then evaluates it for A03. This is a good balanced approach to gain the A01 and A03 marks available. 
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Candidate now progresses to evaluate the offences overall. This is needed for the A03 marks available.





Write the two digit question number inside

et s diphy ey Answer =,
blychau gyferbyn & linell gyntaf eich ateb Ateb 1 Wag
4w N3 STent,  di ggcmqghn QA | L
i Ef_ni;x Coy, N Ch O <ExXfren-ec "
] ii"\éfk-&ﬁ_ﬂi_u . ’ﬁ:ﬂﬂ%&t'.ra—j Qe O A D B
N by 8§ Sereud Fjorm. Thd cowd L
d nNetbe vy cs.-atu & m‘j DI3QAE o) -
- bﬂ‘l‘?‘ﬂf‘b Ria= Statute , or _
i Wl"_d“’?gj T ntendeS, housusuey _
1 yiere hay A Esen 3 t.k_%%f? KTidm -
1 @3 a doral redotwi,  com pf,e_;w -
4 vyeoaxcihe Anok Vooarm iy, Ny i
1 SF4eny  ard  indrodeding q Mo L
= LN & St osee, €O f—ﬁﬁ e (e -
1 edluce 3Senten c'_me ™CON N TEeR | L

ni A focused and detailed conclusion that
addresses the question. This is a top band
- answer and balances A01 and AO3 content
effectively.

.

3 WO

0203




A focused and detailed conclusion that addresses the question. This is a top band answer and balances A01 and A03 content effectively.
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A very brief introduction that could be better focused in terms of addressing the question. 
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Candidate explains the law on assault and includes some case law to support. Starts to evaluate but this is underdeveloped. 
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Candidate logically progresses through the offences against the person. This gains A01 marks.  Some evaluation for A03 but not developed.



Logical progression onto ABH.
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Candidate so far has focused on explaining each offence for A01. Thig
approach is fine as long as the evaluation is then developed.
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Candidate so far has focused on explaining each offence for A01. This approach is fine as long as the evaluation is then developed. 
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- The evaluation is too brief. Though some evaluation occurred whilst explaining
the offences, above, this section on evaluation is not developed enough and
the mark is lower (mid band) for A03.
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The evaluation is too brief. Though some evaluation occurred whilst explaining the offences, above, this section on evaluation is not developed enough and the mark is lower (mid band) for A03. 
















Section C

Criminal Law
Answer one question from this section if you have studied this area of law.
The questions which follow require you to:
e demonstrate knowledge and understanding of legal rules and principles;
e analyse and evaluate legal rules, principles, concepts and issues.
Credit will be given for the use of relevant supporting case law and authority.

Either,

“The Offences Against the Person Act 1861 is outdated and in need of reform.”
Analyse and evaluate this statement. [50]
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Analyse and evaluate the extent to which intoxication provides a defence to a criminal
charge. [50]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all
the material mentioned below. Each answer will be assessed on its merits according
to the assessment grid and the indicative content. Examiners should seek to credit
any further admissible evidence offered by candidates.

Candidates are expected to demonstrate knowledge and understanding of legal rules
and principles relevant to the defence of intoxication. Candidates will offer an
analysis and evaluation of the legal rules, principles, concepts and issues that affect
the extent to which intoxication provides a defence to a criminal charge, including an
analysis and evaluation of relevant supporting case law. In order to reach a
judgement about these issues candidates will offer a debate and come to a
substantiated judgement regarding the defence of intoxication including both voluntary
and involuntary intoxication.

The response might consider issues such as:

e Intoxication may come about by alcohol or other substances, such as glue-
sniffing. Intoxication does not provide a defence as such, but is relevant as to
whether the defendant has the required mens rea for the offence. If he or she
does not have the required mens rea because of his/her intoxicated state, s/he
may be not guilty.

o Whether the defendant is guilty or not depends on:

o whether the intoxication was voluntary or involuntary, and
o whether the offence charged is one of specific or basic intent

e Voluntary intoxication is where the defendant has chosen to take an intoxicating
substance. This can be by taking alcohol, illegal drugs or other intoxicants such
as through sniffing glue. It can also occur where the defendant knows that the
effect of a prescribed drug will be to make him intoxicated.

Voluntary intoxication and specific intent offences

¢ Voluntary intoxication can negate the mens rea for a specific intent offence. If the
defendant is so intoxicated that they have not formed the mens rea for the
offence, they are not guilty. This rule comes from DPP v Beard (1920).

¢ An example of where it was found that the defendants were so drunk that they did
not have the mens rea for murder is R v_ Sheehan and Moore (1975),R v Coley
(2013)

e |t has been held that a drunken intent is still an intent. This was shown by A-G
for Northern Ireland v Gallagher (1963).

Voluntary intoxication and basic intent offences

¢ Where the offence charged is one of basic intent then intoxication is not a
defence. This is because voluntarily becoming intoxicated is considered a
reckless course of conduct, and recklessness is enough to constitute the
necessary mens rea. The leading case on this is DPP v Majewski (1977).

Past intoxication
o Where the defendant is suffering from a mental disorder brought on by past
voluntary intoxication, he can use this as a defence. R v Harris (2013)
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Involuntary intoxication

e Involuntary intoxication covers situations where the defendant did not know he or
she was taking an intoxicating substance. This may be where, for example, a soft
drink has been 'laced' with alcohol or drugs. It also covers situations where
prescribed drugs have the unexpected effect of making the defendant intoxicated.

e The testis, did the defendant have the necessary mens rea when he or she
committed the offence? If so, as decided in R v Kingston (1994), he or she will
be guilty.

o Where, however, the defendant did not have the necessary intent s/he will be not
guilty. He or she has no mens rea and so cannot be guilty of a specific intent
offence. Neither can s/he be guilty of a basic intent offence. This is because the
defendant has not been reckless in getting intoxicated. An example of thisis R v
Hardie (1984).

Intoxicated mistake

o If the defendant is mistaken about a key fact because s/he is intoxicated, then it
depends on what the mistake was about as to whether s/he has a defence or not.

o Where the mistake is about something which means that the defendant did not
have the necessary mens rea for the offence, then for specific intent offence s/he
has a defence. However, where the offence is one of basic intent then the
defendant has no defence. An example of this was the case of R v Lipman
(1970).

¢ If the mistake is about another aspect, for example the amount of force needed in
self-defence, the defendant will not have a defence. This was stated in R v
O'Grady (1987) and confirmed in R v_Hatton (2005).

Criminal Justice and Immigration Act 2008

e This Act now makes it clear that a mistaken belief caused through the
defendant's voluntary intoxication cannot be used for of self-defence, defence of
another or prevention of crime.

e Further, s 76 of the Criminal Justice and Immigration Act 2008 states that
reasonable force may be used for purposes of self-defence, defence of another
or prevention of crime. However, s 76(5) says that this 'does not enable D to rely
on any mistaken belief attributable to intoxication that was voluntarily induced'.

Exception
An exception to the rule on intoxicated mistake is Jaggard v Dickinson (1980).

Evaluation of the law on intoxication

e The interests competing in the operation of this defence are those of personal
autonomy and social paternalism.

e On the one hand an adult can make a choice to spend as much of their own
money on buying intoxicating substances as they wish. Subject to some timing
restrictions, an adult can spend as much time as they choose consuming alcohol
in public - in pubs, bars and restaurants.

¢ On the other hand, there is the view that excessive consumption of alcohol, and
particularly consumption of drugs, causes problems with health and welfare of the
individual and potentially requires reliance on the health service, on social
services and, at times, the intervention of the criminal justice system.

e Mens rea - Some areas of the law on intoxication appear to be contrary to the
normal rules on mens rea and actus reus. In particular this is seen in the decision
in DPP v Majewski (1977). This point was considered by the Law Commission in
a Consultation Paper in 1993. It said in that paper that the Majewski rule was
arbitrary and unfair.
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Specific intent/basic intent - Where a defendant is charged with murder or a
s.18 offence they can use intoxication as a defence. However, because
intoxication is not a defence to a basic intent offence, a defendant can be found
guilty of a lower level offence. These include manslaughter or s.20 OAPA 1861.
However, for other crimes, there is often no 'fallback’ offence. If a defendant is
charged with theft and successfully claims that they did not form the mens rea for
theft because they were too intoxicated, they will be not guilty of any offence.
Involuntary intoxication - A final point where the law cou Id be thought to be in
need of reform is where the defendant’s inhibitions are broken down by being
made intoxicated involuntarily. The decision in Kingston (1994) makes such a
defendant guilty if they formed the necessary mens rea. This ignores the fact that
the defendant was not to blame for the intoxication. Such a defendant would be
not guilty of a basic intent offence where the prosecution relied on recklessness
(as in Hardie (1984)). This appears to be unfair to defendants in Kingston's
situation.

Proposals for reform

After previous proposals to reform the law on intoxication were rejected or
abandoned the Law Commission looked again at the defence in its 2009 report,
'Intoxication and Criminal Liability', (Law Com No. 314). This report

recommended that:

the distinction between voluntary and involuntary intoxication should be kept

the use of the terms 'specific intent’ and 'basic intent' should be abolished;
instead offences should be categorised as those where mens rea is an integral
fault element (e.g. where there has to be intention as to a consequence) and
those where mens rea is NOT an integral fault element (e.g. because the offence
merely requires proof of recklessness).

AO1: Demonstrate knowledge and understanding of legal

Band Marks oo
rules and principles

o Excellent, detailed knowledge and understanding of the
4 16-20 legal rules and principles relating to the defence of
intoxication.

¢ Good knowledge and understanding of the legal rules and

3 11-15 principles relating to defence of intoxication.
> 6-10 e Satisfactory knowledge and understanding of the legal
rules and principles relating to defence of intoxication.
1 1-5 e Basic knowledge and understanding of the legal rules and
principles relating to defence of intoxication.
0 Response not creditworthy or not attempted
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Band

Marks

AO3: Analyse and evaluate legal rules, principles,
concepts and issues

25-30

Excellent, detailed analysis of legal rules, principles,
concepts and issues relevant to the extent to which
intoxication provides a defence to a criminal charge.
Excellent evaluation of the extent to which intoxication
provides a defence to a criminal charge, including a valid
and substantiated judgement.

Excellent use of supporting case law and legal
authorities.

Writing demonstrates accurate grammar, punctuation and
spelling.

19-24

Very good analysis of legal rules, principles, concepts
and issues relevant to the extent to which intoxication
provides a defence to a criminal charge.

Very good evaluation of the extent to which intoxication
provides a defence to a criminal charge, including a valid
judgement.

Very good use of supporting case law and legal
authorities.

Writing demonstrates mostly accurate grammar,
punctuation and spelling.

13-18

Good analysis of legal rules, principles, concepts and
issues relevant to the extent to which intoxication provides
a defence to a criminal charge.

Good evaluation of the extent to which intoxication
provides a defence to a criminal charge, including
reference to a judgement.

Good use of supporting case law and legal authorities.
Writing demonstrates generally accurate grammar,
punctuation and spelling.

7-12

Satisfactory analysis of legal rules, principles, concepts
and issues relevant to the extent to which intoxication
provides a defence to a criminal charge.

Satisfactory evaluation of the extent to which intoxication
provides a defence to a criminal charge, including
reference to a judgement.

Satisfactory use of supporting case law and legal
authorities.

Writing demonstrates some errors in grammar,
punctuation and spelling.

1-6

Basic analysis of legal rules, principles, concepts and
issues relevant to the extent to which intoxication provides
a defence to a criminal charge.

Basic evaluation of the extent to which intoxication
provides a defence to a criminal charge.

Basic use of supporting case law and legal authorities.
Writing demonstrates many errors in grammar,
punctuation and spelling.

0

Response not creditworthy or not attempted.
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Good introduction to begin setting the defence in context.





u‘.l':’rtb;hath::gltmqu%it . barr'nslde
HES fo rst | nswer
Ysgrifennweh rif dau ddi .'dymve n'vmr y Answer

. blychau gyferbyn 4 llinell gyniaf eich ateb Ateb

/774 WW/{% /é{ /
m"? (/ZW/%&_
] g,«,é& / /f /fz 4 //A-/M/ G bt vl
E j *‘"'.'uw A /; j l) W :
%f? i, -
| % V {’/ )
W inaw L % l
. ,’ !/l’}f!'& Cé%ﬂ%/%l
o iﬂ ? //2/ ]
= 477 Z " u..,

gz

12 I




Key cases used well



Candidate is progressing logically through voluntary intoxication
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Logical progression to involuntary intoxication
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Candidate is using connective words and phrases to enhance their evaluative writing. 
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This is a top band answer covering a really good range of points. The candidate progresses logically through the issues and supports with legal authority.   
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Good to see an introduction that frames the response and provides some context on intoxication as a defence. 
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Good use of case law to support. 
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Logical progression onto involuntary intoxication. 



Good to see mistake included - good range for A01 and A03. 
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1 & e  Jjowe ek % 1 % “Candidate answer is in the top band for

A01 and A03. Demonstrates a strong
knowledge of the nature of the defence with
10 reference to good case law. Candidate also
evaluates well for AO3 using case law and
examples to support.




Evaluation for A03.



Candidate answer is in the top band for A01 and A03. Demonstrates a strong knowledge of the nature of the defence with reference to good case law. Candidate also evaluates well for A03 using case law and examples to support. 
















Section C

Criminal Law

Answer one question from this section if you have studied this area of law.

The questions which follow require you to:
e demonstrate knowledge and understanding of legal rules and principles;
e analyse and evaluate legal rules, principles, concepts and issues.

Credit will be given for the use of relevant supporting case law and authority.

Or,

Analyse and evaluate the extent to which intoxication provides a defence to a criminal
charge. [50]
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