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Sticky Note
Usually the question number

Sticky Note
The number of candidates attempting that question


Sticky Note
The mean score is calculated by adding up the individual candidate scores and dividing by the total number of candidates. If all candidates perform well on a particular item, the mean score will be close to the maximum mark. Conversely, if candidates as a whole perform poorly on the item there will be a large difference between the mean score and the maximum mark. A simple comparison of the mean marks will identify those items that contribute significantly to the overall performance of the candidates.
However, because the maximum mark may not be the same for each item, a comparison of the means provides only a partial indication of candidate performance. Equal means does not necessarily imply equal performance. For questions with different maximum marks, the facility factor should be used to compare performance.


Sticky Note
The standard deviation measures the spread of the data about the mean score. The larger the standard deviation is, the more dispersed (or less consistent) the candidate performances are for that item. An increase in the standard deviation points to increased diversity amongst candidates, or to a more discriminating paper, as the marks are more dispersed about the centre. By contrast a decrease in the standard deviation would suggest more homogeneity amongst the candidates, or a less discriminating paper, as candidate marks are more clustered about the centre.


Sticky Note
This is the maximum mark for a particular question


Sticky Note
The facility factor for an item expresses the mean mark as a percentage of the maximum mark (Max. Mark) and is a measure of the accessibility of the item. If the mean mark obtained by candidates is close to the maximum mark, the facility factor will be close to 100 per cent and the item would be considered to be very accessible. If on the other hand the mean mark is low when compared with the maximum score, the facility factor will be small and the item considered less accessible to candidates.


Sticky Note
For each item the table shows the number (N) and percentage of candidates who attempted the question. When comparing items on this measure it is important to consider the order in which the items appear on the paper. If the total time available for a paper is limited, there is the possibility of some candidates running out of time. This may result in those items towards the end of the paper having a deflated figure on this measure. If the time allocated to the paper is not considered to be a significant factor, a low percentage may indicate issues of accessibility. Where candidates have a choice of question the statistics evidence candidate preferences, but will also be influenced by the teaching policy within centres.
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Sticky Note

Introduction contains statutory authority (in full) and a link to the question. 



Sticky Note

Appropriate to see references to human rights as this is the focus of the option. 



Sticky Note

The first page contains legislation, cases, human rights and legal rules. This suggests that the response will be well developed. 
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Sticky Note

The answer is addressing the demands of the question by only considering police powers from detention. 



Sticky Note

Detailed knowledge is evident. 
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Sticky Note

Support from section numbers. 



Sticky Note

Addressing AO3



Sticky Note

Linking back to the question. 
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Sticky Note

AO1 = 10
AO3 = 10
Excellent knowledge and understanding of the rules and principles relating to police powers. Evaluation is present and at a good level but requires further supporting judgments for an increase in marks. 






















Section D
Human Rights Law
Answer one question from this section if you have studied this area of public law.
The questions which follow require you to:
* demonstrate knowledge and understanding of the English legal system;
e analyse and evaluate legal rules, principles, concepts and issues.
Credit will be given for the use of relevant supporting case law and authority.

Either,

n The powers of the police far outweigh the rights of suspects during detention. Discuss.
[25]
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Section B

Law of Tort
Either,

Analyse and evaluate whether the law of trespass to land is fair to both landowners and
trespassers. [25]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all the
material mentioned below. Each answer will be assessed on its merits according to the
assessment grid and the indicative content. Examiners should seek to credit any further
admissible evidence offered by candidates.

This is an extended response question where candidates are expected to draw together
different areas of knowledge, skills and/or understanding from across the relevant
specification content. In order to achieve the highest marks candidates must construct and
develop a sustained line of reasoning which is coherent, relevant, substantiated and logically
structured; they must also demonstrate their ability to draw together details from areas
including the law on trespass to land, the English legal system and law of tort. For example,
a response may include reference to the law on trespass to land and whether it is fair to both
landowners and trespassers with comments relating to the definition of trespass.

AO1
Candidates are expected to demonstrate knowledge and understanding of the English legal
system and legal rules and principles relevant to the law on trespass to land.

The response might consider issues such as:

o Definition of trespass - the voluntary unjustifiable and direct interference with land which
is in the immediate and exclusive possession of another.

e The interference must be direct, such as physical entry or throwing something onto the
land. Southport Corporation v Esso Petroleum [1954].

e The interference must be voluntary. Stone v Smith (1647).

e There is no need for the defendant to be aware that they are trespassing. An innocent
trespass is still a trespass.

o Mistake is no defence in trespass. Conway v George Wimpey & Co [1951].

e There is no need for the claimant to experience harm or loss. Trespass to land is
actionable per se. (In itself).

e Cuius est solum, eius est usque ad coelum et ad inferos — ‘who owns the land, owns to
the heavens and down to hell’. Bernstein v Skyviews and General Ltd (1977).

e The Infrastructure Act 2015 states that land that is 300 meters or more below the surface
can be exploited.

e Consideration of how the above allows fracking without the landowner’s permission.

e Trespass by ‘Ab Initio’, is a form of trespass that occurs when a person enters land with
authority given by law rather than with the permission of the person possessing the land
subsequently commits an act that is an abuse of that authority.

e Discussion of defences such as legal authority, consent (licence) or necessity.

e Discussion of remedies including damages, injunctions, orders for possession and
abatement (self-help).

© WJEC CBAC Ltd. 7





AO3

Candidates will offer an analysis and evaluation of the legal rules, principles, concepts
and issues that affect the assessment of the law on trespass to land, including analysis
and evaluation of relevant supporting case law. In order to reach a judgement about this
issue, candidates will offer a debate and come to a substantiated judgement regarding
whether the law on trespass to land is fair to both the landowner and trespassers.

The response might consider issues such as:

© WJEC CBAC Ltd.

The element of a direct interference does not particularly favour an owner. They may
want some action taken despite the lack of direct interference.

For example an overhanging tree is not trespass but may not please an owner.
However, if a person cuts down a tree and throws the cut branches into a
neighbour’s garden, then it is direct interference and is likely to be a trespass.
Perhaps this tries to be fair to both the landowner and the public.

The voluntary aspect seems to favour the trespasser rather than the owner. Stone v
Smith (1647).

The fact that a trespasser does not need to be aware of the trespass favours the
owner. As mistake is no defence, this may be unfair on the trespasser and unjustly
favours an owner. So if a trespasser wrongly believes they have permission to enter
land, they can still be liable. Is this an attempt to strike a fair balance?

As trespass is actionable per se, this favours the claimant. They may be successful
in an action, despite not suffering any harm. This seems unfair on the trespasser.
The Latin maxim, cuius est solum, eius est usque ad coelum et ad inferos, or who
owns the land, owns to the heavens and down to hell, can be seen as very
controversial.

However, the decision in Bernstein v Skyviews and General Ltd (1977) regarding
airspace did not favour the landowner. This could be seen as trying to strike a
balance between the landowner and the trespasser. As the airspace above land is
not owned entirely by a landowner but only the right to that airspace as is necessary
for the ordinary use and enjoyment of land buildings.

The Infrastructure Act 2015 s43 is very controversial as regards fracking. As it allows
the drilling into land without liability for trespass. This could be seen to be unfair to
the landowner and not attempting to be fair to all given the controversial nature of
fracking.

Trespass by ‘Ab Initio’, is where the authority is cancelled retrospectively and the
entry is deemed to have been a trespass from the beginning. However this only
occurs where there is an abuse of power. For example, where the police exceed
their authority given to them with a search warrant when seizing stolen goods during
a search of premises. Is this an attempt to be fair to both the landowner and
trespasser? (Note such actions are now rare due to increased police powers).
Defences available to a person who is alleged to have trespassed can be seen as
trying to be fair to both the landowner and trespasser. Discussion of legal authority,
consent and necessity can be credited.

Remedies such as damages and injunctions can be seen as trying to be fair to both
the landowner and trespasser.

Orders for possession are more in favour of a landowner as they instruct a person to
leave the land by a particular date.





AO1: Demonstrate knowledge and | AO3: Analyse and evaluate legal rules,
Band understanding of the English principles, concepts and issues.
legal system and legal rules and
principles.
8-10 marks 12-15 marks
e Excellent knowledge and e Excellent analysis of legal rules,
understanding of the English principles, concepts and issues relevant to
legal system and legal rules and the law of trespass to land. Analysis is
principles relating to the law of detailed with appropriate range of
trespass to land. Response is supporting evidence which draws together
4 clear, detailed and fully knowledge, skills and understanding.
developed. e Excellent evaluation of the principles
regarding the law of trespass to land,
including a valid and substantiated
judgement.
e Excellent citation of supporting case law
and legal authorities.
5-7 marks 8-11 marks
e Good knowledge and e Good analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the law of
legal system and legal rules and trespass to land. Analysis is generally
principles relating to the law of detailed with appropriate range of
3 trespass to land. Response is supporting evidence which draws together
generally clear, detailed and knowledge, skills and understanding.
developed. e Good evaluation of the principles
regarding the law of trespass to land,
including a valid judgement.
e Good citation of supporting case law and
legal authorities.
3-4 marks 4-7 marks
e Adequate knowledge and e Adequate analysis of legal rules,
understanding of the English principles, concepts and issues relevant to
legal system and legal rules and the law of trespass to land. Analysis
principles relating to the law of includes some detail with supporting
2 trespass to land. Response evidence.
includes some detail which is e Adequate evaluation of the principles
developed in places. regarding the law of trespass to land,
including reference to a judgement.
e Adequate citation of supporting case law
and legal authorities.
1-2 marks 1-3 marks
e Basic knowledge and e Basic analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the law of
legal system and legal rules and trespass to land. Analysis includes
1 principles relating to the law of minimal detail.
trespass to land. Response e Basic evaluation of the principles
includes minimal detail. regarding he law of trespass to land.
e Basic citation of supporting case law and
legal authorities.
0 Response not creditworthy or not attempted.
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Sticky Note

Good to see an introduction but this should be focused to the essay question, rather than a general definition. 



Sticky Note

Use of case law to help explain the legal principle.



Sticky Note

Clear consideration of AO3 and a reference to the question 





Write the two digil guestion T
number inside the boxes next o BAnswar
to the first line of your answer R T

alimfed clrgpace  oadune Wi m& io»f% el |

%, f’«‘*ﬂij ﬂ“o T Eragn im@,ci\(m‘%i’ -y w

\{}&Qj\g&%ﬁ _ Aj@%w%‘«i - P lerh @Mmsqj

Seetel et %@.ch%}\g own el e lewnd cndd
gmmﬁ LM—%“LW %*\«%,xw _ Emwal ! wf‘%}“\ e

.Q@c_@.p%uv) C,% %’t’\d’ﬂ @1; g,g“'h;c_/L, %Jﬂﬁj
QO\—# eV fi_,_.vw_}\ jﬁ) o & drone |

(Z’Kc{cﬁ RO o plug AR
e o Lo i’\‘evgb\\ AR CRAME R YRl 13 B ekmw!- [ !—mmg

RS ‘”"Wd\ w3 T pemmeedie b e tage semd Con jom gt F%.« M'w H

mlé S vanee %@qv‘ Lo e 1%mammw

ey T)?ﬁj m\l be olle e [Q(m W aL@fwa

M Mx&z 4*0’*{3 IS A Y ‘}ML‘J itﬁ -1-/30}\

i “}“\-9\—«\47 R cf(w;\s mmj

. m"}‘mj ) A et ue w&wig | %M%w. W i
lw e o “‘“'2 Stome v Se e %wej_) W

P enter e lendl Lo Wy Priandy w
weey et %wbh de le C\._ ?Ly‘tsfmi;& ‘J-nf .

mvu}\

H’z—j C»—W’lmx',%‘ Le ]‘z‘blg{'f) _ ’?‘“" . EeBe .
valléj.; f{—/\,«ﬁ \}aiwmtm +Mjfk5 5 HQ/\E%-‘;L('-J
(b ocondd be  Smen e pely e m
ledornne s s \H‘{j Comnet  Clecon Qe

_D’_“_ﬁ&_“@m Nyt He o e 4—’\& “%'-"ﬂwq:-a_v.m M

e VAN

Ty, Mo dgedet dem ek med do |
Tl 32 cp\wa%& v leas +e f_‘\% Q{W -

e W ém R eony O&MMQL&Q e (m | fm

e N S _
10 L M

|

1

|

S Leave
blank -

Fraspeis Sk

M«%(j"\ el lecmd LT&L.S s&{(u b egan WEMAQ&_




Sticky Note

Some use of specialist terminology is evident e.g. physical enjoyment and floodgates. 



Sticky Note

Good knowledge and understanding is being shown. 



Sticky Note

Link being made to the actual question 



Sticky Note

Appropriate points being made but could be improved with developed quality of communication and a deeper evaluation. 
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Sticky Note

Answer does consider both landowners and trespassers and so addresses the demands of the question 



Sticky Note

Good structure  - AO1 legal point made followed by consideration of AO3
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Sticky Note

Lacks evaluation 



Sticky Note

An appropriate conclusion which contains a link to the question 



Sticky Note

AO1 = 7
AO3 = 11



Sticky Note

Good knowledge & understanding with good analysis and evaluation. Further case citation in support and more substantiated judgments would enable top MB to be achieved.





		Q13 A.pdf

		Script A_Redacted (Q13)

		Script B_Redacted (Q13)

		Script C_Redacted (Q13)










Write the two digit question S RN Leave
number inside the boxes next Answer R T biank
to the first line of your answer SR T

13 ﬁ,@%wfg&a lomdh & more Crgnin Eoeirl, {7‘%% L

e 4

Wie, iy Do dots rfl dier g o |

&WZ" %%M&Wqu,&v%mc
WWU}Z&MCM&VCM}f A 2 S G- W

7

a fried v cupbed U

Lod . Hosnr, g e oot ok oo oy h bl B0 |
U—Lw,-ﬁwéﬁ,c M,MWW ootn |

2 e




Sticky Note

An obvious link to the question but could have further developed the brief comment. 



Sticky Note

Quite lengthy on the facts of the case. 



Sticky Note

Link to the question.



Sticky Note

Lacks case authority





Write the two digit question
number inside the boxes next Answer
to the first line of your answer

_,,Jxeaaéwz S o hct M&V%aw@@c@_
be

3 Wi




Sticky Note

Knoweldge of this area is evident but could be more developed. 
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Sticky Note

Lacks evaluation. 
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Sticky Note

AO1 = 6
AO3 = 8



Sticky Note

Whilst this is quite a short response there is evidence of knowledge of the law of trespass. However, further detail and development is required, especially case law. The evaluation requires further authority and substantiated judgments. 






















Section B
Law of Tort
Answer one question from this section if you have studied this area of private law.
The questions which follow require you to:
* demonstrate knowledge and understanding of the English legal system;
e analyse and evaluate legal rules, principles, concepts and issues.
Credit will be given for the use of relevant supporting case law and authority.

Either,

Analyse and evaluate whether the law of trespass to land is fair to both landowners
and trespassers. [25]

© WJEC CBAC Ltd. (A150U30-1)
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Or,

Analyse and evaluate whether the law of private nuisance tries to strike a balance
between those with an interest in land. [25]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all
the material mentioned below. Each answer will be assessed on its merits according to
the assessment grid and the indicative content. Examiners should seek to credit any
further admissible evidence offered by candidates.

This is an extended response question where candidates are expected to draw together
different areas of knowledge, skills and/or understanding from across the relevant
specification content. In order to achieve the highest marks candidates must construct
and develop a sustained line of reasoning which is coherent, relevant, substantiated and
logically structured; they must also demonstrate their ability to draw together details from
areas including the rules on private nuisance, the English legal system and law of tort.
For example, a response may include reference to the extent to which the law of private
nuisance, including factors considered by the courts when considering liability, strikes a
balance between those with an interest in land.

AO1
Candidates are expected to demonstrate knowledge and understanding of the English
legal system and legal rules and principles relevant to the law on private nuisance.

The response might consider issues such as:

e Definition of private nuisance. An unlawful interference for a substantial length of
time with a person’s right to enjoy or use his land in a reasonable way and is
actionable in tort’.

e Private nuisance involves competing rights of individuals to enjoy their land. One to
use the land as they see fit and the other to have a peaceful enjoyment of their land.

o Examples of private nuisance include noise, smells, flooding, tree branches and
disturbance from a brothel.

e In an action for private nuisance the claimant must be someone with a legal interest
in the land. Hunter v Canary Wharf 1997.

¢ The defendant does not need any interest in the land but must be the creator of the
nuisance or the occupier who continues the activities of the creator. Sedleigh-
Denfield v O’Callaghan 1940.

e Landlords can be liable for actions of tenants if they authorise/approve the actions of
the tenants Tetley v Chitty 1968.

e There are 2 types of interference, direct and indirect. Direct occurs when the
defendant comes onto the land. Indirect occurs when something done on a piece of
land affects people next to it.

¢ Interference must be continuous rather than a one off.

o People can generally use their land as they see fit. It is actionable when the use
becomes unreasonable.

e The courts will consider a number of factors when deciding if it is unreasonable.
These are the nature of the locality/neighbourhood, duration, sensitivity and malice.

o Locality of the events, such as residential or industrial - Sturges v Bridgman 1879.

© WJEC CBAC Ltd. 10





Whilst a one off event can amount to a nuisance, generally liability may easier to
establish the longer the event lasts and the occurrence in unsociable hours.

If a claimant is using their property for an extra-sensitive use then they are not
entitled to sue in circumstances where a reasonable use would not need protection.
McKinnon v Walker 1951.

Where malice is behind activities then In these situations it can make unlawful
something that might not otherwise be a nuisance. Hollywood Silver Fox Farm v
Emmett 1936.

AO3

Candidates will offer an analysis and evaluation of the legal rules, principles, concepts
and issues that affect the assessment of the law on private nuisance including analysis
and evaluation of relevant supporting case law. In order to reach a judgement about this
issue, candidates will offer a debate and come to a substantiated judgement regarding
whether the law of private nuisance strikes a balance between those with interests in
land.

The response might consider issues such as:

© WJEC CBAC Ltd.

The rule regarding the need for a claimant to have an interest in the land tries to
strike a balance by preventing just anyone taking action against a defendant. Hunter
v Canary Wharf 1997.

Again, a balance can be seen when a person may be liable if they continue the
nuisance but were not the creator. Otherwise there may be no recourse for a
claimant.

The legal position of a landlord can be seen as striking a balance between legal
interests as if they authorise a nuisance they too could be liable.

However merely renting out land to the creator of a nuisance does not attract liability.
Smith v Scott & Others 1973.

The law tries to allow people to use their land as they see fit but tries to also strike a
balance between different interests when the use becomes unreasonable. The
principle of give and take is appropriate here.

The factors that a court considers when deciding if interference is unreasonable or
not, can be seen as the law trying to strike a balance between interests. For
instance, certain activities will be lawful in some sets of circumstances but not in
others.

For example locality of the event means that a nuisance may be more likely if the
land is in a quiet residential area rather than an industrial area. Sturges v Bridgman
1879.

As regards the duration of the nuisance, the courts are more likely to consider a
nuisance unreasonable if it lasts for a long time or occurs during unsociable hours.
Bolton v Stone 1951.

If a nuisance is caused for malicious reasons, the claim is more likely to succeed e.g.
if the defendant deliberately does something with no purpose other than to annoy the
claimant Hollywood Silver Fox Farm v Emmett 1936.

11





AO1: Demonstrate knowledge AO3: Analyse and evaluate legal rules,
and understanding of the principles, concepts and issues.
Band :
English legal system and legal
rules and principles.
8-10 marks 12-15 marks
e Excellent knowledge and e Excellent analysis of legal rules,
understanding of the English principles, concepts and issues relevant
legal system and legal rules to the law on private nuisance. Analysis is
and principles relating to the detailed with appropriate range of
law on private nuisance. supporting evidence which draws together
4 Response is clear, detailed knowledge, skills and understanding.
and fully developed. e Excellent evaluation of the principles
regarding the law on private nuisance,
including a valid and substantiated
judgement.
e Excellent citation of supporting case law
and legal authorities.
5-7 marks 8-11 marks
e Good knowledge and ¢ Good analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the law
legal system and legal rules on private nuisance. Analysis is generally
and principles relating to the detailed with appropriate range of
3 law on private nuisance. supporting evidence which draws together
Response is generally clear, knowledge, skills and understanding.
detailed and developed. e Good evaluation of the principles
regarding the law on private nuisance,
including a valid judgement.
e Good citation of supporting case law and
legal authorities.
3-4 marks 4-7 marks
e Adequate knowledge and e Adequate analysis of legal rules,
understanding of the English principles, concepts and issues relevant
legal system and legal rules to the law on private nuisance. Analysis
and principles relating to the includes some detail with supporting
2 law on private nuisance. evidence.
Response includes some e Adequate evaluation of the principles
detail which is developed in regarding the law on private nuisance,
places. including reference to a judgement.
e Adequate citation of supporting case law
and legal authorities.
1-2 marks 1-3 marks
e Basic knowledge and e Basic analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the law
legal system and legal rules on private nuisance. Analysis includes
1 and principles relating to the minimal detail.
law on private nuisance. e Basic evaluation of the principles
Response includes minimal regarding the law on private nuisance.
detail. e Basic citation of supporting case law and
legal authorities.
0 Response not creditworthy or not attempted.

© WJEC CBAC Ltd.
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Sticky Note

Good to see an introduction  - but could be improved with something more than a definition such as an indication as to how the actual question will be answered.



Sticky Note

Excellent use of how case law supports the point being made. 



Sticky Note

Good to see link back to question 



Sticky Note

Strong use of specialist terminology evident, such as exclusive possession, interest, and floodgates. 
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Sticky Note

Detail is now being provided 



Sticky Note

An appropriate amount of facts from a case - not too much but sufficient to enable law to be understood.



Sticky Note

Again ends with a link to the question (fairness). 
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Sticky Note

A good range of case law is being used throughout the answer. 



Sticky Note

Well structured - a conclusion is expected. 



Sticky Note

Excellent for both knowledge and understanding as well as analysis and evaluation. Detailed and well structured. 
Further information in the main body would increase the mark - but the points that have been considered are well written and very relevant to the question. 



Sticky Note

AO1 = 9
AO3 = 14
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Section B
Law of Tort
Answer one question from this section if you have studied this area of private law.
The questions which follow require you to:
* demonstrate knowledge and understanding of the English legal system;

e analyse and evaluate legal rules, principles, concepts and issues.

Credit will be given for the use of relevant supporting case law and authority.

Or,

Analyse and evaluate whether the law of private nuisance tries to strike a balance
between those with an interest in land. [25]

© WJEC CBAC Ltd. (A150U30-1)
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Or,

Analyse and evaluate the extent to which the courts are prepared to recognise consent as a
defence. [25]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all the
material mentioned below. Each answer will be assessed on its merits according to the
assessment grid and the indicative content. Examiners should seek to credit any further
admissible evidence offered by candidates.

This is an extended response question where candidates are expected to draw together
different areas of knowledge, skills and/or understanding from across the relevant
specification content. In order to achieve the highest marks candidates must construct and
develop a sustained line of reasoning which is coherent, relevant, substantiated and logically
structured; they must also demonstrate their ability to draw together details from areas
including the defence of consent, the English legal system and criminal law. For example, a
response may include reference to the establishment of the defence, development through
case law and the extent to which the courts are prepared to recognise consent as a defence.

AO1
Candidates are expected to demonstrate knowledge and understanding of the English legal
system and legal rules and principles relevant to the defence of consent.

The response might consider issues such as:

e The defence of consent, when successful, can lead to a full acquittal.

e ltis often linked to non-fatal offences against the person, where the offences rests on a
lack of consent.

e Once consent is raised, the onus is on the prosecution to prove lack of consent.

e Consent must be real and valid. Those who have a lack of capacity cannot give consent.
Burrell v Harmer (1967).

e An honestly held belief in consent may be a good defence.

e Asregards consent obtained by fraud the identity of the person must be considered.
(Richardson 1998) and the ‘nature & quality’ of the act, as in Tabassum (2000).

e There are numerous limitations on the use of the defence of consent.

e Public policy has developed to allow consent to assault for lower levels - assault, and
battery, where force is at a low level.

o However consent is not available for actual bodily harm s47 Offences Against the Person
Act 1861 or s.20 and s.18 grievous boldly harm OAPA 1861
There is a non-exhaustive list of exceptions to the above rule.

e Sports & dangerous pastimes. Officially arranged boxing matches conducted under the
Queensbury rules are an exception due to their entertainment value. However bare-
knuckle street fights are not included.

e Asregards other sports there is often a distinction between on and off the ball incidents.
Where on the ball incidents can provide implied consent if within rules of the sport.
Factors such as the nature of the act and surrounding circumstances, degree of force,
degree of risk of injury, state of mind of the accused and whether or not the whistle had
been blown.

e Medical procedures allow consent to be obtained from the patient. This includes sex
change operations and cosmetic surgery.

o Consent is permitted for tattooing & other forms of branding. R v Wilson (1996).

e Consent is permitted for sexual activity. R V Slingsby (1995).

© WJEC CBAC Ltd. 17





However sado — masochism activity for sexual gratification is not tolerated by the law. R
v Brown & others (1993).

Consent can be valid for instances of rough horseplay as the law does not want to get
involved in normal community life. Jones & others (1986) and Aitken & others (1992).

AO3

Candidates will offer an analysis and evaluation of the legal rules, principles, concepts and
issues that affect the assessment of whether the legal defence of insanity is outdated and in
serious need of reform, including analysis and evaluation of relevant supporting case law. In
order to reach a judgement about this issue, candidates will offer a debate and come to a
substantiated judgement regarding the extent to which the courts are prepared to recognise
consent as a defence.

The response might consider issues such as:

© WJEC CBAC Ltd.

It could be argued that consent is not a defence in the usual sense, as if there is consent
then there is no offence. However, the defence is allowed to an extent.

This defence does cause much public debate as it often involves the freedom of an
individual, against public policy.

Case law has developed to provide a general set of principles on the law of consent. This
however includes limitations of when it is and is not available.

Potentially there is a lack of clarity behind some of the decisions.

Public policy allows consent to be available as a defence where something less than
actual bodily harm is intended or caused or which falls within the permitted exceptions.
So the defence is limited in its extent.

The defence is extended in its availability by exceptions to allow it beyond minor injury. In
Barnes (2004), it was said that prosecutions in sports should be reserved for situations
that were ‘sufficiently grave to be categorised as criminal’.

However at times decisions can cause confusion. For example in Aitken (1992), consent
was available, due to the rough horseplay exception, despite the victim suffering serious
burns.

Consent is allowed in sexual activity but restricted if the aim is to cause harm. R v Brown
and others (1993). This may be a little confusing when considered alongside R v Wilson
(1993). Perhaps consent is something that should be reflected in the sentence rather
than a verdict?

The extent of consent is restricted to protect the young and vulnerable Burrell v Harmer
(1967). However, this seems a reasonable restriction.

Mistaken consent has been allowed, as in Richardson v Irwin (1999), but not always
genuine consent as in Brown (1993). Does this cause confusion over the extent of this
defence?

Consent is not available for assisted dying. This is a controversial area where some
argue there should be an element of consent. Pretty (2002), Purdy (2009). The latter
case did result in guidelines for the DPP which could be argued as developing the extent
of the defence.

The Law Commission has put forward proposals that the harm, for which consent is
available, should be limited, but as with the current law there should be exceptions that
are developed by common law. Such activities should include tattooing, circumcision and
ear piercing. See the consultation paper ‘Consent and Offences Against the Person’
1994.

It can be argued that a person’s body is their own and the law should not dictate what
they do with it. However, as an individual may also need the law to provide protection,
perhaps the extent that consent is available as a defence will always vary?
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AOL1: Demonstrate knowledge | AO3: Analyse and evaluate legal rules,
and understanding of the principles, concepts and issues.
Band :
English legal system and legal
rules and principles.
8-10 marks 12-15 marks
e Excellent knowledge and e Excellent analysis of legal rules,
understanding of the English principles, concepts and issues relevant
legal system and legal rules to the defence of consent. Analysis is
and principles relating to the detailed with appropriate range of
defence of consent. supporting evidence which draws together
4 Response is clear, detailed knowledge, skills and understanding.
and fully developed. e Excellent evaluation of the principles
regarding the defence of consent,
including a valid and substantiated
judgement.
e Excellent citation of supporting case law
and legal authorities.
5-7 marks 8-11 marks
e Good knowledge and e Good analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the
legal system and legal rules defence of consent. Analysis is generally
and principles relating to the detailed with appropriate range of
3 defence of consent. supporting evidence which draws together
Response is generally clear, knowledge, skills and understanding.
detailed and developed. e Good evaluation of the principles
regarding the defence of consent,
including a valid judgement.
¢ Good citation of supporting case law and
legal authorities.
3-4 marks 4-7 marks
o Adequate knowledge and e Adequate analysis of legal rules,
understanding of the English principles, concepts and issues relevant
legal system and legal rules to the defence of consent. Analysis
and principles relating to the includes some detail with supporting
2 defence of consent. evidence.
Response includes some e Adequate evaluation of the principles
detail which is developed in regarding the defence of consent,
places. including reference to a judgement.
e Adequate citation of supporting case law
and legal authorities.
1-2 marks 1-3 marks
e Basic knowledge and e Basic analysis of legal rules, principles,
understanding of the English concepts and issues relevant to the
legal system and legal rules defence of consent. Analysis includes
1 and principles relating to the minimal detail.
defence of consent. e Basic evaluation of the principles
Response includes minimal regarding the defence of consent.
detail. e Basic citation of supporting case law and
legal authorities.
0 Response not creditworthy or not attempted.
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Sticky Note

An appropriate introduction, giving a taste of the response and a link to addressing the demands of the question. 





Y Irite the two digit quesfron
N ‘number inside the boxes next
B o to the first fine of your answer

"Ah§W9r_’*"””' L :

Leave
'ﬂ'”ﬁﬁf blank

1 Futhermere, anofher agequte precedent Md@%c&uf
CONSNT reComnised in COOTR 15 Seanin TMQ:@Q LoD ok

- ijﬂQL, !zk %ﬁfjikaJbe (;€34\.€1113ﬂj\ FZEiCQEfle\(iz ﬂ\\Au)f\ﬂk)k_ﬂ’ €§>l><
1179420 eciaed 145]) This Cone. oprdd Thod we
1 Ccannot CG\(L@(\L(:; o Pcurjf)%’!r r! cxx/@ﬁup\'\ud\ ’ﬂ/\QU’
Csweer F\S\\hw is valaiul eue G Y ‘nalue o e
i @Qngjmgqhnv\ aconcesn for pubiic Pelicea. This
1is e m@ce@w\‘? o consent” by e covlR e it
_dl$hﬂC\U 5’&)\ afe@l“%@&\i}s v coan ned conoth 3pvis

il Sum@% \OONNJD Cu@\ Ui S “podiic OO’UC@(S ’ﬂ/\Q\S{'@E@b
1 pasveave precedent o hid cose shows that coul@
| coitt not {eCOSmaQ LONRNT 0 an Q,\\\%Mcz cdelend®
1@ hainol sweerRanlng , tinich hod o PO Gt

,.@r\\’?/«z Qfo?@%mep nafgw .pum,c ’hasisagemwj I

0 ZDZ’,\ V\MUK \L+ %our o?"

\OO ool

Joondioves nal B ol all yToreat ofordd mC,Lqumm aledhd),

dof the ?og‘\)\ aNnony d@\r\ e Go aim\ { QM:Q@ oheady

d{nis Svbsegoen ruincludes. ¥ng 1nroxicdad Siveot

RGN, s il T precediont of he \4B0code

JSonchibgyan fhant consent ¥no? &Owwq\f@(:ocw sed «n tveer- |

E@\h "y Prepoltinede, ben@h Ciod ond

necgs;m& o
JpoDlic of slacldyyial

_Oﬂ?@( GOﬂSide ahows \)ﬂM noTue of ﬂ\Q o con
Jbagbe Shown thiovgh tna cover of Ry O\uju‘oo;o\

Jond Ry Dico. Inthe coasent Ry Dica U wes vgheld
i Thcxi“ infeelinn someons w ool HIV, aniccorcaole

CXU?/\ d@am isan A ¢ ooy E)O% !’la{m LAB\JQ vaghes

ditinesy Mr?éqw 7y c«mmuad Fefm cmtm ovoﬂu*wq heu i

Ptaam"\‘rc\ p@fsom,ﬂ\cf \b(; (O,ﬂt A 86 )T\'\e

Cou(5 Yemgniseol in Ry Dica unetor Ne caryideados oF
1'nabue oo atr fhad fle vidim. pooud net hawe.

7 i

8707




Sticky Note

A clear attempt at providing a substantiated judgment. 



Sticky Note

A range of case law is provided and used to support the points made. 
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Sticky Note

 As regards knowledge and understanding the response is clear, detailed and fully developed 




Sticky Note

AO1 = 9
AO3 = 13



Sticky Note

An excellent response  - detailed knowledge and understanding. Valid and substantiated judgments included. 
A more explicit link to the question or other aspects of the defence of consent would achieve an increase in marks. 
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Sticky Note

The introduction is rather brief and no obvious link to the question. 



Sticky Note

use of case law facts to help support the point being made. 
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AO3



Sticky Note

Lacks development 
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Sticky Note

AO1 = 6
AO3 = 9



Sticky Note

Knowledge is generally clear and is detailed at times. There is also clear evidence of AO3 with good analysis and evaluation but the response would benefit from further detail and  development of the the legal rules concerning this defence. 
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Section C
Criminal Law
Answer one question from this section if you have studied this area of public law.
The questions which follow require you to:
* demonstrate knowledge and understanding of the English legal system;

* analyse and evaluate legal rules, principles, concepts and issues.

Credit will be given for the use of relevant supporting case law and authority.

Or,

Analyse and evaluate the extent to which the courts are prepared to recognise consent
as a defence. [25]
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Section D
Human Rights Law
Either,

The powers of the police far outweigh the rights of suspects during detention. Discuss.
[25]

Indicative content

NOTE: The content is not prescriptive and candidates are not expected to mention all
the material mentioned below. Each answer will be assessed on its merits according to
the assessment grid and the indicative content. Examiners should seek to credit any
further admissible evidence offered by candidates.

This is an extended response question where candidates are expected to draw together
different areas of knowledge, skills and/or understanding from across the relevant
specification content. In order to achieve the highest marks candidates must construct
and develop a sustained line of reasoning which is coherent, relevant, substantiated and
logically structured; they must also demonstrate their ability to draw together details from
areas including the laws on police powers and rights of suspects in police detention, the
English legal system and human rights law. For example, a response may include
reference to statutory provision including the Police and Criminal Evidence Act 1984 and
the Criminal Justice and Public Order 1994.

AO1

Candidates are expected to demonstrate knowledge and understanding of the English
legal system and legal rules and principles relevant to the law on police powers and
suspects rights.

The response might consider issues such as:

e Many of the suspect’s rights are contained in the Police and Criminal Evidence Act
1984. (P.A.C.E.).

¢ Following an arrest a suspect must be taken to a designated police station as soon
as possible. S30 .PACE.

¢ Once at the police station a suspect’s time in custody is overseen by the custody
officer who ensures there is sufficient evidence to warrant detention. S36 PACE.

e S37 a suspect may be detained for the purposes of questioning. This allows the
police to obtain evidence.

e Once a custody officer has authorised detention they must produce and keep
updated the custody record with all the information about the suspect’s time in
custody. Coke C s37.

e Review of detention takes place after the first 6 hours and then every 9 hours by the
custody officer. S40 PACE.

o Detention can be extended by the police to 24 hours (s41 PACE) and to 36 hours, by
the Criminal Justice Act 2003.

e S44 allows for an extension of custody to 96 hours by approval of a magistrates
court.

© WJEC CBAC Ltd. 20





e S54 provides for a search of an arrested person, at the police station, to remove any
item they believe might be used to cause physical injury to themselves, other or used
to damage property. Also to interfere with evidence, assist them to escape or may be
evidence relating to an offence.

¢ An intimate search of an arrested person’s body orifices is possible under s, 55, if a
high ranking officer so authorises. They must have reasonable grounds for believing
that the suspect has concealed an object that can be used to cause physical injury to
themselves or others. This applies if they believe a class A drug is concealed. The
search has to be carried out by a registered medical professional or a registered
nurse.

e S65 PACE as amended by the Criminal Justice and Public Order 1994 allows a
police officer to conduct a search of the mouth as it is no longer considered to be an
intimate search.

e S62 PACE allows for the taking of intimate samples such as blood, saliva and
semen.

e S63 PACE allows for non-intimate samples to be taken from the arrested person, if
authorisation has been given by an Inspector or above. These could include hair and
nail clippings.

e S54 PACE allows for the extraction of DNA from samples.

e S61 PACE allows the police to take fingerprints from an arrested person.

e S61 A PACE as amended by Serious Organised Crime and Police Act 2005.
(SOCAPA) 2005 allows for impressions of footwear to be taken.

o The arrested person also has certain rights during detention and interrogation. Under
s60 PACE the interview must be recorded. In some areas the police also video
interviews.

e S56 PACE contains a right to have someone informed of an arrested person’s
detention.

o Sb58right is to consult a legal representative privately and free of charge.

e During an interview s57 requires an appropriate adult to be available for a vulnerable
person such as those under 17 years or those suffering from a mental iliness.

e During detention arrested persons must be given food, refreshments, sleep and
breaks. The interview room must be adequately lit, ventilated and heated with the
suspect being allowed to sit.

AO3

Candidates will offer an analysis and evaluation of the legal rules, principles, concepts
and issues that affect the assessment of the law on police powers and the rights of a
suspect in police custody, including analysis and evaluation of relevant supporting case
law. In order to reach a judgement about this issue, candidates will offer a debate and
come to a substantiated judgement regarding police powers and whether they outweigh
the rights of suspects during detention.

The response might consider issues such as:

e The duty to take a suspect to a designated police station as soon as possible
prevents any extension of detention time.

e S36 and the involvement of the custody officer ensures an independent element in
the decision-making process relating to the suspect. If any of the police officers in the
investigation were in charge this would be a conflict of interest.

e The custody record must record reasons for detention and a copy can be obtained
later in the case should the need arise. It can help prove the police have acted
correctly or they have exceeded their powers.

© WJEC CBAC Ltd. 21
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Consider the time for review of detention. Is 9 hours appropriate?

Is the power for the police to increase detention from 24 hours to 36 appropriate? Or
does it lack objectivity?

The decision to extend custody time beyond 36 hours is taken by magistrates and
therefore could be considered independent. In addition the suspect can be
represented by a lawyer. The magistrate does not have to go straight to 96 hours but
can grant a lower amount of time.

A s54 search of someone in custody is based on safety reasons or protection of
evidence, which seems appropriate. Alternatively the grounds may seem too wide.

It could be argued that s55 searches lack an independent element as authorisation
comes from within the police. However it seems appropriate for it to be carried out by
a medical professional.

S65 PACE as amended by the Criminal Justice and Public Order 1994 means that
the police can conduct a search of the mouth, due to it no longer being an intimate
search. This allows it to take place speedily, rather than the need to wait for a
medical professional. This prevents someone from hiding drugs in their mouths and
attempting to destroy evidence.

S62 PACE taking an intimate sample must have the authority of an Inspector or
above and the consent of the arrested person. This would otherwise be an assault
on the person.

As regards DNA and s64 such samples should not be retained indefinitely if the
person has not been charged or charged and acquitted. (The Protection of Freedom
Act 2012). This favours civil liberties.

Taking fingerprints under s61 allows the police to use reasonable force. At times this
may be difficult to carry out considering the act involved.

The requirement to record all police interviews allows for an accurate record of what
is said. However, nothing can be seen unless it is also videoed.

The rights in s56 & s58 PACE can be suspended for up to 36 hours if it is felt that the
person chosen may interfere in the investigation in some way. This helps to protect
evidence from being destroyed or other being alerted to the situation.

S57 provides protection for those who are vulnerable with an appropriate adult
requirement.

The rights of a suspect during detention, such as a break every 2 hours, allows for
admissible evidence to be obtained. Denial of any right could lead to inadmissibility
of evidence.

A conclusion about whether or not police powers outweigh a suspects rights during
police detention.
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AOL: Demonstrate AO3: Analyse and evaluate legal rules, principles,
knowledge and concepts and issues.
Band | understanding of the
English legal system and
legal rules and principles.
8-10 marks 12-15 marks

o Excellent knowledge and | ¢ Excellent analysis of legal rules, principles, concepts
understanding of the and issues relevant to police powers and the rights
English legal system and of a suspect in police custody. Analysis is detailed
legal rules and principles with appropriate range of supporting evidence which

4 relating to police powers draws together knowledge, skills and understanding.
and the rights of a e Excellent evaluation of the principles regarding
suspect in police custody. police powers and the rights of a suspect in police
Response is clear, custody, including a valid and substantiated
detailed and fully judgement.
developed. e Excellent citation of supporting case law and legal

authorities.
5-7 marks 8-11 marks
e Good knowledge and e Good analysis of legal rules, principles, concepts
understanding of the and issues relevant to police powers and the rights
English legal system and of a suspect in police custody. Analysis is generally
legal rules and principles detailed with appropriate range of supporting

3 relating to police powers evidence which draws together knowledge, skills
and the rights of a and understanding.
suspect in police custody. | ¢  Good evaluation of the principles regarding police
Response is generally powers and the rights of a suspect in police custody,
clear, detailed and including a valid judgement.
developed. e Good citation of supporting case law and legal

authorities.
3-4 marks 4-7 marks
¢ Adequate knowledge and | ¢ Adequate analysis of legal rules, principles,
understanding of the concepts and issues relevant to police powers and
English legal system and the rights of a suspect in police custody. Analysis
legal rules and principles includes some detail with supporting evidence.

2 relating to police powers | ¢ Adequate evaluation of the principles regarding
and the rights of a police powers and the rights of a suspect in police
suspect in police custody. custody, including reference to a judgement.
Response includes some | « Adequate citation of supporting case law and legal
detail which is developed authorities.
in places.

1-2 marks 1-3 marks
e Basic knowledge and e Basic analysis of legal rules, principles, concepts
understanding of the and issues relevant to police powers and the rights
English legal system and of a suspect in police custody. Analysis includes

1 legal rules and principles minimal detail.
relating to police powers | ¢ Basic evaluation of the principles regarding police
and the rights of a powers and the rights of a suspect in police custody.
suspect in police custody. | ¢  Basic citation of supporting case law and legal
Response includes authorities.
minimal detail.

0 Response not creditworthy or not attempted.
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Sticky Note

Pleasing to see the Act, initially, stated in full - then followed by the abbreviation. 
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Sticky Note

A lack of relevance to the question. 



Sticky Note

The question relates to detention and so this is not relevant. 
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Sticky Note

Lacks evidence in support 



Sticky Note

Lacks accuracy and legal reference in support. 



Sticky Note

Lacks accurate section numbers. 



Sticky Note

Weak support. 
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Sticky Note

Judgments lack substantiation but the response does link back to the question. 



Sticky Note

AO1 = 4
AO3 = 7



Sticky Note

There is evidence of adequate knowledge and understanding of the English legal system and legal rules and principles relating to the law of police powers.
 However, there is a lack of accurate detail and evidence to support comments. There needs to be more of a focus on the demands of the question with further detail on powers and rights during detention. 
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